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PREFACE. 



THE Publiftiers of the prefent edition of the 
following Work have undertaken it with my 
confent. As it has become fcarce, they think a new 
fupply of copies may be defirable, at the return 
of a period when queftions of eledlion law acquire 
a confiderable degree of general interefl and im« 
portance. 

I regret that the (hortnefs of the time fince I 
was apprized of their intention, together with their 
wifh to forward the publication as much as poiC* 
ble, would not permit me, without interfering with 
other and more neceflary avocations, to make fuch 
corre&ions and additions to the notes as my ex* 
perience and reading, in the courfe, firft of my 
profeffionalj and afterwards of my parliamentary 
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attention to many of the fubjedls difcuffed in them, 
mi^t have fuggefted to me. 

I have indeed been able to introduce a few im- 
provements of that fort, and references have been 
made to decifions which have fince been reported, 
on points determined or debated in the cafes of 
which I have given an account. 

But, with thofe exceptions, I thought it better 
to leave the part of the work for which I am more 
particularly accountable, with its firft imperfec- 
tions, than to engage in a revifion to which I 
forefaw that I could not dedicate a fufEcient portion 
of time. 

I am particularly defirous to obferve to the 
reader, that the Introdu£iion remaims exaftly in the 
ftate in which it appeared fo long, ago as the year 
1775; that fubfequent reflection and obfervation, 
if I had poflefled more leifure, would have induced 
me to review, and perhaps to qualify fome paflages 
in the Jirjl fedion; that I am confcious I may he 
thought, in the fecond, to have treated a queflion of 
liice coniideration, namely, the biiding authority 
3 of 
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i^judiclal^ecifions^ with fomewhat too much of the 
confidence incident to legal difquifitions by un* 
pradiifed lawyers, (though I muft add here that 
I have (een no reafoa (ince to change the opinion 
I bad then formed on that point); and that the 
third leAion would require in many parts to be 
I new modelled, in confequence of the different ads 
I which have fince been paffed relative to the forma- 
1 tion of Committees, the courfe of proceedings beftw 
them, and the extent of their jurifdidion. 

If I had myfelf undertaken a new edition^ I 
fcould have wiftied alfo to accompany it with a dif- 
courfe, I have long meditated, on certain queftions 
of confiderable difficulty, which are often agitated 
before eleftion committees. 

The chief of thofe queftions belong to the fol- 
lowing heads ; I . The degree and modes of notice 
necelTary to render void the votes given in favour of 
difqualified perfons : 2. The different kinds of 
iifqualijicationy whether at common law, or by 
flatute: 3. The nature and efFedls of agency in elec- 
tion matters: 4. Thofe ruks of evidence whofe appli- 
qrtion occurs moft frequently before Eledign Com- 

mittees, 

i 



mi P R X P A C 

mittees, with the principles from whence thofe rules 
are deduced, and the authorities on which they arc 
founded : 5. The common and llatute law re- 
Ipedting the offences of bribery and treating^ arid 
their penal confequences to the eleSlorSy and the 
tIeEled : 6. Occajionality : 7. The confideration 
how far Committees of Eleftion ought to hold 
proceedings at laWy or the negle£l to inftitutey or to 
profecute with due diligence^ fuch proceedings, to be 
binding and conclufive on them, when matters 
diredtly belonging to the jurifdidtion of the courts 
of law arife incidentally before them : I refer here 
particularly to corporate rights, to the right of 
being inferted in the poor-rates, or land-tax affefT- 
ments in England, and to that of being infcribed in 
the freeholders roll in Scotland. 

But, on the eve of a general eledlion, fuch dif- 
quifitions would have been improper, as they would 
have tended to prejudge (as far as the fentiments 
of the author might have weight) what may foon 
become the fubjed of judicial inveftlgation. 

I have therefore at leaft poftponed my plan in 
that reiped; and ihall conclude what I have 

thought 
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thought it neceffaiy to prefix on this occafion, by 
exprelSng a hppe, that I may be juftified in re* 
linquifliing it altogether, by feeing it adopted by 
ibme profeflional gentleman more competent, and 
who may have leiAite and inclination for a ta& 
which, if well executed, would, I apprehend, be 
produftive of confiderable advantage to the public, 
OS well as credit to the author, 

GLENBERVIE, 

Pay Office, Wlutchall, 
a6 Jane i8oa. 



ADVf:RTISf;M?:NT. 

Ofi occa^ioa of the re-publicatioa of this 
Work^ it has been recommeiaded as defirable to 
add the Statute^ which have paffcd for regulate 
ing the proceedings in Committees on Controverted 
E^ledtiQns, fubfequent to the original publication; 
and, the Final Peterminationi^ of the Hoxife 
of Qommons on the Statements delivered under 
the direftions of the A6t of 28 Gjso. III. Ct^2.s~ 
)yhich ^re, accordingly, fubjoined to the Appendix 
jij the Fojirth Volume. 
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1. 

Of the JurifdiSlion of the Houfe of Commons^ tn the 
Trial of Controverted Elections. 

THE particular conftitu^^on of the great Ic- 
giflative Council of this country, before the 
Nonnan invafion, continues to be a matter of 
much obfcurity* After the laborious enquiries of 
learned men, and the more penetrating refearches 
of ^eal and party, we feem to be ftill only poffeffed 
of probable and conjeftural evidence, that the 
Commons had then a (hare in the legillature. Of 
the mode in which they may have exercifed their 
l^illative powers, we are, I believe, altogether 
ignorant. 

Whatever reafon we may have to conclude, that [2] 
the Saxon, and Danifh invaders of this ifland, 
brought with them the rudiments of the feudal 
government, which were common to all the mi- 
grating tribes of the North, yet it is certain, that 
thofe rude warriours were unacquainted with the 
oymerous refinements, which were, afterwards, 

Vol. L B confidered 
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confidered as of the very eflence of that form of 
polity ; fuch as the law of guardianfhip, marriage, 
reliefs, and primer feifin. Thefe were the inven- 
tion of fubtle lawyers and politicians, and, as it 
were, the offspring of riper years ; which is evident 
from this confideration, among many others, thai 
they all depend upon the tranfmiffible, hereditary 
nature of fiefs ; a quality they did not acquire, till 
about a century before the Conqueft (A). 

It is probable, that fome of the later Saxon 
monarchs introduced, in part, into England, the 
changes which had taken place on the continent i 
particularly Edward the Confeflbr; who, having 
received his education in Normandy, was ftrongly 
attached to the language, the manners, and the 
laws of that country. But it was William the. 
Conqueror, and his immediate fucceflbrs, who 
eftablifhed the feudal fyftem\iniver{ally over their 
new dominions, with all its complicated and op- 
preffive train of attendants, fuch as it already ex* 
ifted in their continental territories. 

During the firft reigns after the Conqueft, the 
great Council feems to have been little more than 
a fort of royal court-baron^^ confifting of the king's 
immediate tenants, in like manner as the fuitors^ 
in the inferior courts-baron were the tenants of the 
lorde. Yet, even at that period, the Commons 
appear to have given their fandion to thofe general 
conftitutional afts, known under the names of> 

* V Communi ionciUumrigni. of the kingdom." Gilb. Fo- . 
This was the great cottrt baroa runu Rota. p. 

the 
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tlie Great Charters of Henry I. Henry 11. and 
John. 

From the end of the reign of H^nry JIL or 
rather from the middle of that of his fon, we have, 
authentic evidence of Parliaments conftituted 
nearly as they are at prefent; compofed of tjiree 
diftindt branches, the King, Lords, and Com- 
mons j and the third branch, from that aera, has- 
always confifted of the reprefentatives of the peo- 
ple, chofen by the freeholders (B) of the counties^ 
and by different claiTes of men, in the different 
cities and boroughs of the kingdom. 

The origin of that diverfity which we obferve 
in the right of voting for reprefentatives, in differ- 
ent boroughs, is a fubjedt of curious difquifition, 
but cannot be explained with any degree of cer- 
tainty. It may be conjedured that, in fome in- 
ilances, the right was limited to a particular clafs 
of men, by the King's charter, under which, the 
borough derived its title to fend members to Par- 
liament; for our Kings claimed, and exercifed, 
the prerogative of conferring that important pri-. 
vilege, down to the end of the reign of Charles IL 
(C). In other inftances, where the city or borough . 
began to choofe members from the firft epoch of \ 
reprefentation, without having received any royal 
charter to regulate who fliould eled, it is probable . 
all thofe were admitted to vote, who were deemed 
capable of giving a free fuffrage. Hence we find • 
the righf of eledion, in fome places, confined to > 
particular members of the corporation, and, in 

B z others. 
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others, common to the inhabitants at large, fri 
fome cafes, perhaps, the Iheriff, who long exercifed 
a very great diferetionary authority as to borough- 
ckftions (D), prefcribed who the perfons fliould 
be who were to concur in the choice. 

Be this, however, as it may, for a long courfe 
of years, few queftions arofe concerning contefted 
deftiojis (£)• There were feidom competitors for 
an office, which was rather a burthen impofed, 
than a diftindlion conferred (F). Some inftances 
of this fort are to be met with in early times; but,, 
when they did occur, there was no fettled tribunal 
fop their decifion. They were determmed fome- 
tknes in Weftminfter-hall, and fometimes by the 
laords in Parliament (G)* The Commons were 
not, in thofe days, jealous of the interference of 
the Crown, or the Peers, The hiftory of England 
fumiihes many other examples, where they appear 
to have neglefted, or abandoned, privileges of the 
utmoft importance. When Simon de Hereford,, 
a commoner, was, at the fpecial inftance of the 
King, tried, and condemned by the Peers, for 
high treafon, in the beginning of the reign of 
Edward III. the Lords themfelves protefted againfl: 
the precedent; thinking it beneath their dignity,, 
to be burthened v ith the trial of criminals, who 
were not of their own degree. But there is no ac- 
count of any alarm taken by the Commons; no 
hint that they regarded this proceeding as an en- 
croachment upon their order, or. an infringement 
of their rights (H). Edward the firft granted to 

the 
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tlie People (i), " that, if they lifted, they fliould Seft. 
have the elcAion of their ftierifF, in every (hire v^^*^ 
where the flirievalty was not of fee." But they 
valued this franchife' fo little, that his fon, at the 
particular requeft of the people, refumed it, and 
cnadked (2), that flieriffs fliould thenceforward 
be affigned by the chancellor, treafurer, barons [7] 
of the exchequer, and the juftices." — Nor can 
this fuiprife us, when we confider tha^, during the 
vigour of the feudal ariftocracy, the People, find- 
ing themfelves incapable of felf-proteftion, were 
only ambitious of the patronage of fome powerful 
baron, and were, in a great meafure, ftrangers to 
that fpirit of independence, which is now the cha^ 
raAeriftic of our conftitution. 

In the fucceffion of ages, a mighty change took 
place in moft of the feudal governments 5 particu- 
larly in England. The exorbitant power of the 
barons, which the King's feeble and limited au- 
thority was unable to controul, gave rife to num- 
berlefs jealoufies and civil waiis ; till a great part 
of their ancient territories were either exhaufted by 
the eflTorts they made, or reciprocally confifcated, 
by the parties which chanced, at different times, 
to prevail. Many of the mpft confiderable femilies 
were entirely extinguiflied, either by the fortune of 
war, or the fword of juftice ; and, when the con- 
teft between the two rofes wa$ finally ternuoated [8] 

(i) a8 Edw. L Stat. iii. cap. 8. an. ijoq. 
9 Edw. U. jStai. ii. An. 1315, 
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Sc^ by the union of the houfes of York and X.aii« 
cafter, in the perfoii of Henry VIII. the ftrength, 
- ^ /riches, and domains of the old rivals of the kingly 
power, had, in a great meafure, fallen into the 
"hands of the crown; The over-grown poffeffions 
of the remainbg notility were gradually fapped, 
and diminifhed, by the operation of that policy, by 
which the judges, under the cover of a legal fic- 
tion, had, in efFedt, repealed the ftatute of entails : 
a ftatute extorted by the barons, from Edward !• 
vrith the vain deiign of perpetuating their grandeur 
with their eftates. This policy had been connived 
kt by Edward IV. and Henry VII. and foon re^ 
teivcd a parliamentary fandion. It was the ori'. 
Iginal fource of the independence and riches of the 
People ; who were encouraged by the firft princes 
of the houfe of Tudor, as an inftrument to aid 
them in their projeft of annihilating the power of 
thfe nobles. 

In the mean time, learning and the arts were 
[9] revived in the Weft s the two Indies were difco«» 
vered ; navigation was improved ; commerce culti- 
vated j and opulence univerfally and eagerly pur^ 
lued. The People foon found themfelyes in a con- 
dirion to acquire that landed property, which com- 
in6n recoveries (now become tlic law of the land) 
enabled the nobility to alien. Riches naturally 
bbget the" Ipirft of independence : but other more 
jpbwerfiil coxites coyiperated^ to the fame efFedb. 
Literatiu-e and philofophy had enlightened and en- 
larged the human faculties. The follies of fuper- 

ftition. 
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ftition, and the impofitions of prieftcraft, were Je- 
tefted, and attacked with fuccefs. The reforma- w^I^ 
tien of the church could not take place, without 
affefting the ftate. Civil liberty was as eagerly 
fought after, as freedom of confcience; and the 
Commons of England felt and aflerted their im- 
portance. The reprefentatives of the People no 
longer confidered themfelves as mere attorneys, or 
agents, paid by their conftituents, for the fole pur- 
pofes of beftowing their property, and of prefenting 
their humble petitions for the redrefs of grievances. [10] 
They aflumed the character of ftatesmen, politi- 
cians, and law-givers ; of truftees charged with the 
guardianftiip of the property, the liberty, and the 
lives of a great nation. A feat in their houfe was 
foon one of the prime objefts of ambition. It was 
a prize for which many contended at once. Con- 
tefted and litigated ele&ions, therefore, became . 
daily more and more frequent. — But a queftion 
now arofe concerning the judicature, by which 
they ftiould be tried and determined. (L) 

The Commons could no longer bear, that the 
(ipper Houfe (hould decide on the right of fitting ' 
in theirs ; and they were equally unwilling, that 
the judges of Weftminfter-hall fliould exercife this 
jurifdiaion, being men, at that time, expofed to 
the influence of the Crown, and removable from 
their places, if they (hould be found not fufEciently 
fubfervient to its commands. The chancellor ad* 
vanced a claim, founded on this technical reafon, 
that the parliamentary writ iflues out of chancery, 
B 4 and 
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and is returnable there (K.) Howevei, notwith^ 
(landing repeated attempts, towards the end of 
queen Elizabeth^s reign, and the beginning of 
James the firft's, to draw this power to the court 
of chancery, the Commons were able to maintain 
and eftablifti the exclufive right of trying contro* 
verted elections ; and they have enjoyed that right, 
without interruption, for near two centuries (K). 

In the beginning, their determinations were 
diftinguiflied for their wifdom, purity, and juftice. 
The firft men, for talents, and integrity, were fe* 
lefled from the body of the Houfe, and, under the 
name of a Committee of Privileges, formed a court 
lefs numerous than the whole Houfe, and, on that 
account, as well as many others, better fitted for 
the attainment and difpatch of juftice. It is im- 
poffible, on this occafion, iiot to mention a late 
publication, which contains the hiftory of the pro- 
ceedings of one of tbofe early committees (i), 
written by the chairman who prefided in it. Who- 
ever perufes that little work, muft regret that it 
was fo long with-held from the prefs; for it i§ 
equally valuable, on account of the admirable deci- 
fions it contains, and the e^ccellent method purfuedi 
by Glanville in reporting them, 

This chaftity of decifion, however, was not very 
durable. The united ftrength of the Crown, and 
People, having fubdued the ariftocracy of the Peers, 
thofe two remaining branches of the ftate began, 

(i) Appointed Feb% 23, 1623/4. journ. voL'V^^jHi^i> 

each, 
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each» to aim at the exclufive poflefBon of the {b« 
vereignty. This ftruggle between the Crown and 
the People, was not peculiar to England. It took 
place, nearly at the fs^me time, in many other 
countries of Europe ; particularly in France ; where 
the nobles, after having been equally formidable, 
had been reduced, by very fimilar means, and in 
the fame manner, as in England. But now the 
fuccefs was very different. In France, the King 
prevailed, and anabfolute monarchy was eflablifhed. 
In England, after feveral violent and convulfive 
efforts, the Commons fixed their independence, as 
it were, on a rock ; yet flill left the other two great 
members of the flate, pofleiTed of large, though 
limited powers, fo as to blend the three together» 
with a harmony more perfedt, than the moft inge- 
nious fpeculation could invent, or the mofl pene* 
trating wifdom forefee. 

Yet, even this wonderful fyftem, like all human 
things, was liable, and has been expofed to abufe. 
The Crown, entruflcd with the executive power, 
found it impoffible to carry on the bufinefs of go- 
vernment, without a majority of voices in the 
Houfe of Commons. The rough attempts at pre- 
K^tive had proved ineffeftual. The more win- 
fling, and infidious arts of influence were now 
praftifed with better fuccefs. The majority and 
the Biinority in the Houfe of Commons, became 
terms nearly fynonimous to the friends or opponents 
rfthe minifter ; and, whenever the party in oppo- 
fition gained Tq i^x in numbers as to form the ma- 
jority. 
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jority, a fubvcrfion of the reigning miniftry was the 
j^/ inunediate confequence. 

^i4j It is evident that, in this flate of things, it muft 
often have been of confequence, to thofe in power, 
that, in litigated cafes, one of the competitors (hould 
fucceed, in preference to the other. Eledtion 
caufes were now frequently tried at the bar of the 
Houfe, and, when they were referred to the Com- 
mittee of Eieftions, the refolutions of that Com* 
mittee were to be canvaffed, and either rejeded, or 
confirmed by the Houfe (I). A majority there was 
able to determine any queftion. The opprobrium 
wd guilt of partiality and injuftice feemed to lofe 
their feverity, when divided among fo great a num- 
ber ; and the caufe was generally decided, not ia 
favour of theperfon who had the merits for him, but 
of him who had fecured the favour of the minifter, 
— ^To make way for the final determination, when 
the right of eledtion in a borough had been claimed 
by different claffes of men, it was neceffary for the 
Houfe, firfl:, to declare in which of the contending 
parties the right, by law, refided ; and, there too^ 

r I ^] the mofl: common rule was to decide, not according 
to the evidence of the lex loci, but in favour of 
thofe, who had given their voices to the minifterial 
candidate. 

This, in the courfe of a few years, produced % 
great number of illegal, inconfifl:ent, and contra-^ 
didory decifions. If a whig was a contending^ 
candidate, when the whigs were in power, the 
right of eleftion was declared to be in his frie 
5 
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If, for the fame borough, a new conteft arofe, under Sea. 
a toiy adminiftration, and the tory candidate liad \0-J-^ 
the fuffrages of a clafs of men, who had been ex- 
cluded on the former occafion, the right of voting 
was then beftowed upon theni(i). In fhort, to 
bring in the favourite candidate, and ftrengthen the 
majority, by a new voice, every fence of law, jufticc, 
and even decency was broken down. 

Several attempts were made, at different times, 
to apply a remedy to this fcandalous and growing 
evil (L). Among others, a ftatutc pafled in the 
fecond year of the late King (2), which enafted, 
, that the lad determination in the Houfe of Com- f :Q 
j mons, fliould be, to all intents and purpofes, final, 
! as to the right of eleftion. By this means, fomc 
check was put to the glaring inconlillency of cjp- 
: pofite determinations. But it was a verj' inAdequBC 
, cure. The fame grofs and avowed paniaiity ca&- 
I tinued in the trial of facts ; in all cafes wLtrc tics 
was no laft determination of the rigLt of tiesiaci 
and in explaining ambiguous, or fuppoicd aav- 
guous, expreflions, in laft dete rm-na?ir^ y^ ^foes 
fuch were to be found. 
At the fame time, there were ocicr umnaoe 
I defects in this judicature. It ikss iqp^sbbok 
I for difpatch ; the judges were no: vpxiats.JBi 
{ they had no power of adixiii)d5ai^iB-^^'^ 
witneffes whom they exajuincc, ^ - 
I country where jufiice is digiciwrfac^ 



(i) See tbe cafe of UmSb^^mdi^'^ ^ 
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wifdom, purity, and confiftcncy, unparalleled m 
other ages or nations, there exifted the moft im* 
pcrfedt, partial, and inconfiftent tribunal, which 
perhaps ever was known in any civilized government. 
All wife, and all good men lamented the con* 
tinuance of fuch a national reproach; but, for a 
long time, nobody was found, who, with abilities 
to contrive, pofleffed fpirit and weight fufficient to 
carry into execution, a plan for aboliftiing the old, 
and eftabliftiing a new judicature; not liable to the 
dcfcfts of the former, but analogous, both in its 
conftitution and chaftity, to the other courts of 
jullice. At length, Mr. Grenville conceived, and 
accompliftied this great work, though ,he did not 
Kve to enjoy the juft applaufe, which has, on that 
account, been lavilhed on his memory. The firft 
aft eftablifliing the prefent mode of trying contro* 
verted eledtions pafled in 1770 (i), (M) ; and Mr» 
Grenville died on the X3th of November of the 
feme year. 

At firft, this aft was only temporary and limited 
to feven years. But, four caufes having been tried 
under it, the juftice of the decifions (fo different 
from former examples) rendered it almoft the idol 
of the public; and in 1 774, juft before the laft 
general eleftion, a bill was brought into the Houfe 
of Commons, and pafled into a law, which made 
it perpetual (2). 

(1) 10 Geo.IIL cap. i6« 
(2} 14 Geo. UI. cap. 15* 
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Of the Authority of Precedents in Cafes of Contro- 
verted Ele£lions. 



IN the end of the year 1774, a diflblutlon of 
Parliament, and a general eledlion took place; 
which was the firft fince the ftatute of the 10th of 
George III. had paffed. In confequence erf the 
contefts which took place on that occafion, a num- 
ber of petitions were prefented to the Houfe of 
Commons, in the beginning of laft winter; and 
they came, of courfe, to be referred to Committees, 
chofcn under that ftatute. It was then very gene- 
rally thrown out in converfation, by gentlemen of 
confideration, both at the Bar, and in the Houfe, [^9} 
that the decisions of thofe Committees would pro- 
bably, in the progrefs of the feflion, fix and afcer- 
tain many important points of election law, which 
had continued, hitherto, in a fluduating and un- 
ccrt2un ftate. Influenced by the opinion of many 
pwfons, on whofc judgment he fets the higheft 
value, the Author of the following CoUeftion re- 
folved to attend thofe Committees very regularly; 
Jinci, finding himfelf poflefled of fufficient leifure 
for that purpofe, he determined to commit to 
writing, in as faithful and complete a manner as 
^could^ the proceedings in all the different elec- 
tion 
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tion caufcs. This he hoped might be of ufe to 
w> v ^^ himfelf, to his friends, and perhaps to the public-f 
In the courfe of the feflion, however, this hope 
was often damped, by many hints which fell, on 
different occafions>- from gentlemen, in their argu- 
ments at the bar, and were adopted by others in 
private, and much enlarged upon, tending to efta* 
blifti a dodrine, which would have rendered the 
[20] labour of this intended compilation entirely nuga-^' 
tory and ufelcfs. 

This was no other, than that the proceedings 
and determinations of one Committee, cannot, and 
ought not to be of any authority, to bind any 
future Comrtiittee, in the trial of fimilar queftions: 
in fliort, that they are not to be confidered, in 
any refpedt, as precedents, in the nature of ad- 
judged cafes in the courts of law. This dodrine 
he was unwilling to adopt, not merely becaufe it 
would have fruftrated what was now become a 
favourite defign, but, he believes, for much better 
reafons. He thought, that if it prevailed, it w6uld 
entirely defeat what he looks upon to be, by far, 
the moft important objcdt of the new judicature* 
and indeed of all tribunals of every fort; in as 
much as the eftablifhment of fixed and invariable 
rules of law, in which every individual of the com* 
monwealth is interefted, is of more ferious confe- 
quence, than the mere decifion of a particular dif- 
pute "between individuals; the main end of all civil 
[21] polity being, rather to prevent litigation, than to 
put an end to it when it has arifen. Hie was dc- * 

firous. 
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firous, however, to examine upon what foundation Sea. 
fo inaufpicious a fyflem was built; and the refuit. ^ j^ /xmi 
of his reflexions on the fubjeft has been, that, . to- 
his underftanding, it is ill fupported by reafon, and: 
would be. highly inconvenient, and impolitic in its: 
confequences. 

A Committee for trying controverted eleiSlions, 
differs in one reipeft from moft other courts of juf- • 
tice in this kingdom: becaufe the members. of it' 
unite in them the double capacity of judges and > 
jurymen. They are to enquire into fads, as well as 
to determine the law. Now, as to that part , of* 
their proceedings, which may be compared -to- a * 
verdid at common law, where they declare, upon 
their oaths, what -the fads of the xrafe are,. I agree • 
that fuch declaration can have no binding au- ' 
thority in other cafes, or on other Committees. 
But neither does the verdid of one jury bind:^ 
anothcrt This is an obvious confequence of the-, 
nature of the thing. The fads are to be found 
from the evidence, which is,, and nnift be various, [22] 
in every diflferent cafe. Befides, every fad is a 
fpecific, individual, diftind thing, diflferent from 
* every other fad. But the evidence of the law ' 
does not vary. It is, or ought to be,, the fame. 
A rule of .law is a general, abftrad, permanent * 
^i(n, equally applicable to innumerable indi- 
vidu^ cafes ^ and one court cannot declare it to 
b( diffiereql^ frgm what another, court has deter- 
mined it to be, without the one, or the other, be* 
iog in the wrong, 

It 
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It is therefore only in the charadter of judgesi 
and as men appointed^ upon oath> to declare and 
expound the law of eleftions, that I think the 
members of one Committee are (under certain re- 
ftriftions) bound to adhere to former decifions of 
the fame queftions. 

Thofe who think differently, muft build their 
c^inion upon one of two grounds: believing, 
either, that the reafons, which render precedents 
of authority in the Courts of Weftminfter-hall, 
will not apply to Committees of the Houfe of 
Commons 5 or (if they ftiould apply), that the 
proceedings and determinations of thofe Com* 
mittees, cannot be preferved and reported, info 
complete and authentic a manner, as thofe of 
courts cf law. 

On the firft of thofe heads, it will be proper to 
examine what the reafons are, which give to pre- 
cedents of cafes adjudged in the courts of law, the 
authority which they undoubtedly poffefs. " If," 
fays the Commentator on the Laws of England (i), 

It is aiked how the general cuftoms or maxims, 
" which form the law of the land, are to be known> 
" and by whom their validity is to be determined, 
" . the anfwer is, by the judges, in the feveral courts 
^* of juftice. Judicial decifions are the principal 
" and moft authoritative evidence, that can be 
" given, of fucha cuflom as fliall form part of 
^* the common law. It is therefore an eftablifhed 

0) Blackft. Com. vol. i. p. 69. 4:0, 

rule 
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rule to abide by former precedents, where the 
" fame points come again in litigation; as well to 
^ keep the fcale of juftice even, and not liable to 
" waver with every new judge's opinion ; as alfo, 
" becaufe the law, in that cafe, being folemnly de-*. 
" clared and determined, what before was uncer- 
^ tain, and, perhaps, indifferent, is now become a 
" permanent rule, which it is not in the breaft of 
•* any fubfequent judge to alter, or vary from, ac- 
" cording to his private fentiments, he being 
" fwom to determine, not according to his own 

private judgment, but according to the known 
" laws and cuftoms of the land ; not delegated to 
" pronounce a new law, but to maintain and ex- 

pound the old one.'* 

Now does not ^very one of thofe reafons apply, 
with equal force, to courts for trying controverted 
eleftions ? Do they not equally apply to all courts 
of juftice, in every free country ? They certainly 
do. And why? Becaufe they are founded, not 
on any pofitive regulations of the courts of Weft- 
minfter-hall, nor any arbitrary written inftitutions, 
but on the univerfal and immutable bafis of juf- 
tice, fenfe, and policy. Indeed, it is an obferva- 
tion well warranted by hiftory, that juftice has 
been impartially, and confiftently adminiftered in 
(liferent countries, and in different tribunals, in 
proportion to the authority which has been given 
to former dccifions, in the trial of fubfequent 
cauies. It is that alone, which can keep the fcale 
of juftice even, and prevent it from wavering with 
VoL.r. C the 
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Sea. the different opinions of different judges, ahd froitt 
rifing or falling with their different prejudices, and 
biaffes, either of inclination or intereft. Nay, we 
may go farther, and fay, that it is to that, more 
than any other caufe> that we owe the admirable 
uniform fyftcm of law, which diftinguiflies the 
Englifh conftitution fo much, from that of moft 
other countries. To attain the fame uniformity 
and confiftency in the law of elections, which pre- 
vails in every other branch of our law, was, I an! 
perfuaded, one of the great objedls of the legifla- 
ture, when they paffed the fliatute of the loth of 
Geo. III. and therefore it is to be wifhed, that a 
dodtrine may never be countenanced, either by 

[z6] lawyers, or members of Parliament, which would' 
effeftually deftroy that chief purpofe of the fta- 
tute* 

But it ;will be faid, that men chofen by ballot, 
and, therefore, many of them unacquainted with 
the law, cannot be competent judges of it, and 
that, confequently, it would be abfurd, to g^ve, to 
a dccifion of theirs, equal weight with a folemn 
determination of a court of common law, com- 
pofed of men who have the advantage of the 
viginti anmrum /ucubraliones, and, by their perfonal 
knowledge of the decifions of their predeceffors, 
and the prateriiorum memoria eventorum (i), are 
enabled to declare what the law is, and has been. 

In anfwer to this, in the firft place, feme, per- 
haps, will think, that men of good fenfe, whofe 



(i) BIack(^. Comm. Idc. cit; 
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minds have been enlaiged by education, sifted by ^» 
the nice difculHon which able Counfel, oppofed to w^/,^ 
each other, always give to every litigated queftion, 
are nearly as capable of deciding a new point, as 
men of more praftice and experience ; and that, 
with the fame afliftance, when the point is not 
new, they will have the precedents laid before [27] 
them; and will then, in like manner, be equally 
capable of fquaring their's with the former deter- 
minations. In the mean time, if the defign of the 
prefent imperfeft undertaking fliould ftimulate 
others, more able than I am, to continue to report 
the diecifions of fuccceding Committees, future 
Committee-men will have themfelves to blame, if 
they are not acquainted with them. Young mem- 
bers will recur to the experience of the old ; and 
every general eledlion will produce a fort of public 
fchool of eteftion law, where they may, by degrees, 
become pofleffed of the prateriiorum memoria even- 
totnm, as much as the judges of Weftminfter- . 
hall* 

In the fecond place, it is to be confidered, that 
many points are, as to the public, indifferent in 
themfelves, and, therefore, it is not of much con- 
fequence how they are at firft decided, though it 
is of the utmoibconfequence, when once they are 
decided, not to alter them. In Weftminfler-hall, 
the judges have been fo fenfible of this, that, when 
points have been determined, in times lefs en- [28] 

• [What is here furmifcd has been fully verified by the event.] 
c 2 lightened. 
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lightened, or by judges of lefs liberal minds, than 
their own, in a manner which they have thought 
unreafonable, yet, becaufe they were fo determin- 
ed, they have held themfelves concluded, and 
bound by them. To illuftrate this, I will men- 
tion two remarkable inftances. 

At a very early period, the following rule was 
eftablilhed by the courts of law (i), " That, 

when in any deed, conveyance, or fettlement 

(and foon after the ftatute of wills, it was ex- 

tended to them (2), an eftate is given to a perfon 
" for life J and in the fame inftrument, the remain- 
" der, after the determination of fuch life-eftate, 

is limited to the heirs of his body, or to his heirs 
" for ever, he lhall be held to gain by fuch deed 

(or will) an eftate in tail or in fee." 

It is agreed, that this rule was founded on a 
direft violation of the intention of the parties; 
which is the general and moft rational guide, in the 
conftruAion of legal inftruments; it is agreed, that 
the reafons for eftablilhing fuch a rule were oppref- 
five at firft; being contrived to fecure to the lords, 
the reliefs and other fruits of tenure, which ac- 
crued, when an heir fucceeded to his anceftor by 
defcenty and which he would not have been liable 
to, if his father by a limitation, fuch as has been 
defcribed, could have given him his eftate by pur^ 
(hafe, or, in other words, have conveyed it to him 
by a fpecific inftrument, inftead of fufFering it to 

(1) Co. Rep. I. p. i04« a. (2} Co. Rep« I. p« 66. b. ^ 

faU 
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fall to him by the operation pf the law of fucccf* 
£on ; and it is alfo screed, that fuch reafons no 
longer exift: yet, after all, fuch is the weight of 
precedent with the fages of the law, that in many 
late cafes, they have, after the moft folemn argu- 
ment and deliberation, determined, that they can* 
not overturn the rule, or alter it. 

The other inftance is equally remarkable. By 
aftatute of Queen Elizabeth (i), certain ecclefi- 
aftical leafes can only be made for twenty-one 
years, or three lives, /r^«j the time of making them : 
if for a longer term, they are void. Not long after 
this law p^ed, it was adjudged (2), that if a per* 
fon enipowered to make leafes under the ftatute, 
Oiould grant one to commence from the day of the 
date^ and fhould deliver the leafe on the day of the 
date (which would therefore be the time of making 
it) fuch leafe would be voids for from the day of 
the date^^ was held to be exclufive of that day; 
and confequently the le^fe was for more than 
twenty-one years, from the time of making it, and 
contrary to the power givefi by th^ ftatute, But 
if fuch leafe run thus, from the date^^ then it 
would be good; that expreffion being underftood 
to mean from the inftant of the date, and therefore 
to include the day. — In like manner, when a tenant 
for life has power to make leafes for twenty-one 
years in pojfejjtoni and not in reverjion^ and he ufes 

(1)13 Eliz. cap. 10. (a) Bacon's Ahr. T^tlc faafis% 

p.340, 34»« 

9 I tllft 
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S«a. tibc above expreffion, " /r(M« the dtsy of the date^* in 
^ leaie, it has been determined that he thereby 

[31] ^iefcribes an eftate to commence in futuro, or in 
nsv&rfion^ and confequently beyond the power; that 
is, if the kafe be delivered on the day of the date, 
which is always prcfumed, unlefs the contrary ap^ 
pear (i). I myfelf have heard the great peribn,* 
who is now at the head of the copimon law, fay, 
more than once, that ' he^ and the other judges, 
lamented, that fo narrow and illiberal a conftruc*? 
, tion hftd ever prevailed, feeing that, in conunon 
parlance^ " from fuch, a day^^ may either be inclui. 
five or cxclufive oi that day, and that, in the cafes 
jufl: mentioned, the parties muft be prefumed to 
feave meant what they were entitled to do, aii4 
therefore to include the day ; but, he added, that 
the point having been fettled by former judgments, 
they could not now depart from it,| 

Thefe two examples, among innumerable others^ 
prove how conclufive precedents are in the courts 

[32] of common law, and how unwilling the judges are 
to break through the uniformity of decifion, even 
where they diff pprove of the original determination^ 

(i) a Inftit. 674. 
• [Lord Mansfield.] 
f [They did depart from it fion, was good. However, 
afterwards, in the cafe of Pugh they made this decifion, after 
nj. Duke of Leeds. Mich. 1 9 a full invefligation of all the 
Gea. IIL Having there de- cafes> on the ground that the 
termixted^ that a leafe to begin point had not been ib flrongly, 
frm the day of the date, granted dire£lly« and repeatedly deter- 
under a power to jnake leafes mined, as they had formerly 
in fofefflont but not in rcver- fuppofed^ 



And wh£it reafon can be given for their fcrupulous 
adherence, in fuch cafes, to what has been done by 
their predeceffors, which will not, in limilar in» 
fiances, apply to eleftion Cormnittees, and to every 
court of juftice? 

Indeed, \ think it may be fairly afTerted, that 
the legiflature itfelf, by the ftatute of the %^ of 
Geo. II. (i)^ has declared and eftabliQied the autho- 
rity of precedents, in niatters of eledion law. For 
what is the meaning of making the laft determina- 
tion of the H<Jufe final? Is it not faying, that an 
adjudged point (however improperly determined at 
firft) (hall be conclufive, and binding, in all fuc- 
ceeding cafes? And this too regards the moft im- 
portant of all points, that could come before the 
Houfe in its judicial capacity, viz. the right of 
eledtion. It is probable that, fince the late adt 
pajffed, there will b<i few^ or no determinations of 
the Houfe on that right, in places which ftill con-» 
tinue what are called maiden boroughs ; for fuch 
determinations can hardly be made, unlels in con- 
fequence of a fpecial report on the fubjedt, from a 
Committee to the Houfe j and fpecial reports feem 
to meet with fo little encouragement, that one 
may yenture to foretell that they will r\ot be very 
frequent, But, this being the cafe, ought not 
Committees to give the more particular weight to 
refolutions and decifions of preceding Committees,^ 
pn queftions concerning the right of eledipn^ a3 the 



(0 2 Geo, II. cap. 94. \ 4.. 
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only means new left of preferving the fpirit of tfio 
ftatute of Geo. 11. which otherwife will be loft, 
with all its advantages, and, in a manner repealed, 
by the loth Geo. IIL as far as concerns the 
maiden boroughs juft mentioned ; though furely 
nothing was farther from the intention of the 
perfon who imagined that aft, or of the Parliament 
that paffed it? 

Having endeavoured to prove that precedents 
ought to bind Committees of eledlions, in their de- 
cifions, this doftrine will not at all be impeached 
by what I am ready to acknowledge, that their 
authority is, and ought to be, fubjeft to many 
qualifications and reftriftions. They muft not be 
flatly unjufty or abfurd (i) ; they muft be decifions of 
points immediately before the court, and abfolutely 
neceflary to the determination of the caufe; they 
muft not be hafty opinions, formed, and adhered 
- to, before the queftion has been argued by the 
Counfel on both fides; they will have moft weight 
when agreeable to general principles, and confonant 
to other determinations ; a fucceffion of fimilar de- 
cifions will, as they accuniulate, give a growing 
authority to the firft adjudication ; and a. point fo 
confirmed will be much more irrefiftlble than the 
firft judgment of a Committee, afting in the in- 
fancy of this new tribunal ; finally, there is no doubt, 
but that the comparative learning and merit of the 
majority of thofe who compofe different Con>mit- 

(0 Blackft. Comm. vol. i. p. 70U 410. 

teeS;^ 
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tees, will refleft a comparative luftre and credit on 
their refpedive proceedings ; in like manner, as a 
decifion of a Coke, a Hale, or a Holt, carries with 
it a fort of authority much more forcible than that 
of more obfcure, or lefs virtuous judges. 

The fecond head of objeftion to the authority of 
precedents in eleftion cafes is, that their hiftory 
cannot be preferved in a manner equally complete 
and authentic with that of the cafes decided in the 
courts of common law. But that there is not 
much foundation for fuch an opinion, will appear, 
by confidering the nature of our law reports, which 
(next to the ftatutes and judicial records) are of the 
greateft authority in Weftminfter-hall. 

In every caufe tried and determined at law, there 
are certain formal technical proceedings, called 
Pleadings, which muft always ulher in the caufe, 
and ripen it, either for the determination of a jury, 
and the judgment of the court, or, if no queftion 
offaft arifes, fimply for the judgment of the court. 
Thefe pleadings, together with the verdidt and 
judgment, are preferved on record; and they, fo far 
as they go, are of fo high a nature, that nothing can 
be given in evidence to contradid them. But we 
ftould be very much at a lofs indeed, if we knew 
nothing more of former decifions, than what they 
teach \£s. Unlefs where there has been a fpecial 
^erdift, the fafts, on which any queftion of law 
arofe, do not appear; and, except in cafes of de- 
inurrer, the queftions of law are not ftated in the 
record ; fo that in a thoufand inftances, the ableft 

pleader 
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Sfcft. pleader would find it difficult, or impoffible^ to 
decypher, by a perufal of the record, what the 
pomt of law was, which the court determined, and 
qn which the caufe turned. 

To fupply this deficiency, therefore, it has been 
^n uninterrupted pra^ice, at leaft ever fincc the 
rei^ of Edward II. (i), for certain perfbns who 
attend the courts, to commit to writing, as accu-- 
rately as they can., the ftate of every remarkable 
cafe, the points of law arifing upon that cafe, th© 
arguments of co]unfel, and the decifion of the; 
court. Formerly this was done officially, by the 
principal clerks of the court (2); but, ^ver fince 
the reign of Henry VIIl. it has been left to the 
difcretion of any individvial, who mi^t find him-, 
felf difpofed to take the tafk upon him: and the 
confequence of this ha§ been, that our reports,^ 
fince that reign, have been compile^ by p^ple of 
different defcriptions ; judges, gentlemen of the 
bar, or clerks in court. Till of late years, ii:^deedi 
it has been cuftomary, when a coUeftion of r^ports^ 
was publifhed, to obtain a fort of atteftation of 
the Chancellor, and the twelve Judges of England, 
to be prefixed to them. But this only contained 
the teflimony of the Judges to the abilities of the 
reporter. It neither expreiTed, nor implied, any 
knowledge they had of the authenticity of the re- 
ports; nor were they at all fuppofed to have ex- 
amined, or perufed the work. This idle ceremony 

(i) Blackft. Comm. vol. i. p. (2) Blackft. 1. c. 

has, 
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\m, therefore, in fomc recent inftances (a), been Scd, 
dropt, and the merit of reports now refts often- 
fibly, as> in fubftance, it always did, on their own 
intrinfic merit, and the internal evidence of their £38] 
Accuracy. 

Why then cannot an individual, who attends 
&& proceedings in an eleftion caufe, and who com- 
inits them to writing in the Committee-room as 
Jhey take place, give as complete a hiftory of that 
piufe, as the fame individual could of a caufe in 
a court of common law? If there is any difference, 
te certainly may execute the former tafk tetter 
than he could the latter; firft, becaufe the caufes 
j)eing in general mych longer, and the fame argu- 
picnts and fadts often repeated, he has more op- 
portunities of fetting right any miftakes he may 
have made 5 and, fecondly, becaufe in Conmiittees, 
the evidence is taken down in writing, by a clerk, 
who attends for that purpofe, and copies of the 
minutes are always given, if defired, to the agents, 
fo that the greateft authenticity may, if neceffary, 
|>e attained as to the fafts. 

The only material difference is this, and, it muft 
be owned, that it is a great one. In the courts of [39] 
law, the judges deliver their opinions, or, when 
they are unanimous, the Chief Juftice delivers the 
ppiniofi of the court, or the reafons on which the 
judgment is formed. It is to be wiftied that this 
^ere pradUfed by Committees. But, in the mean 

(a) See the Prefaces to Mr. Juilice Fofter's Reports, and to 
iit James Burrow's Reports, 

time. 
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time, It muft be obferved, that not all tfie reafons 
thus given by a judge for a judgment, but only 
fuch as follow, ex necejjitate^ from the comparifon 
of the decifion with the ftate of the cafe, are bind« 
ing in fucceeding cafes. A judge fometimes, in 
delivering an opinion, travels out of the fubjed, 
and falls into vague reafoning, deciding extrajudi- 
cially queftions not before him j and I believe it is 
underftqod that, though, when the judges arc 
unanimous, the. Chief Juftice delivers the opinion 
of the court, yet the other Juftices are not pre- 
fumed to adopt, and concur with every doftrine 
that falls from him, in the courfe of that opinion. 
Now it is evident that in eledtion cafes, as well a& 
in caufes tried at common law, by comparing the 
determination with the ftate of the cafe, we may 
[40} difcover ^hat points were neceflarily decided^ 
Laftly, from the length of time employed ia 
moft eleftion caufes, it is poffible to have the ar-^ 
guments of counfel on both fides, at more length, 
than we can in cafes determined in the courts of 
Weftminfter-hall; and, when they are fully re- 
ported, it is fair to conclude, as is done with re- 
gard to cafes decided in the Houfe of Lords, that 
the judgment proceeded upon fome of the rea- 
fons fugg&fted by the advocates for the fuccefsful 
party. 

Having faid fo much in favour of the report? 
which might be made of eleftion caufes, I with 
fome confufion contemplate the following collect 
tion, of whofe deficiencies, I am fure, I am at leaft 
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as fenfible as any of thofe can be, who may have 
occafion to confult it. It will in the mean time be 
proper to mention, that, for the moft part, I at- 
tended the Committees myfelf through the whole 
courfe of their proceedings, except where two, or 
more, were fitting at once, or where the caufe was 
merely an enquiry into difputed fadts, and, as it 
were, a congeries of nifi prius caufes. As to fuch 
cafes, though, for the fake of mentioning every one 
that was tried during the feflion, I have infcrted 
them; yet, as they did not turn upon queftions of 
law, I took no pains to give a full hiftory of them, 
but have only preferved the general heads, together 
with the event, and any points of evidence which 
I thought deferved to be remembered. When any 
accident happened to prevent my attendance, I 
had often the good fortune to receive from the beft 
authority, (that of the counfel on both fides) an 
account of the queftions and arguments. Indeed, 
if there is any degree of merit in any part of this 
work, it is greatly owing to the moft ready com- 
munication of papers and notes, which I received 
from fome of my friends at the bar. 
Where the whole caufe turned upon a mere 
I queftion of law, I have been careful to ftate it, as 
! nearly as I could, in the very words in which it was 
ftated by the counfel. Where the queftion of law 
\ arofe out of admitted fadts, I have tranfcribed 
thofe fafts from the paper containing them, given 
^ to the Committee, by confent. Where it feem- 
€d proper to report the^ fadts, and they were not 

agreed 



agreed upon, but proved by evidence, I have froitt 
the mouth of the witnefles, taken down what they 
proved, with a fcrupulous intention (at leaft) of 
being accurate; and in feveral inftanccs, I have had 
ah opportunity of comparing my notes with thd 
minutes of the clerk. Where the Committee, by 
a formal refolution, determined 'any preliminary 
point, I have moft commonly given that refolution 
in the very words of the chairman. 

I have examined every reference to the Journals 
in the original, without trufting, in a fingle inftance, 
either to Carew, or the oftavo book on the law of 
eleftions ; and I have tranfcribed all the laft deter- 
minations, as well thofe concerning the places 
where the prefent caufes arofe^ as thofe which were 
cited in argument, with the moft punftilious at- 
tention ; and the cafes in the Journals, which were 
either mentioned at the bar, or which appeared to 
me fo appofite to the illuftration of the cafe which 
I was reporting, as to deferve being inferted in the 
notes fubjoined to that cafe, I have alfo tranfcribed 
with the fame exadtnefs. 

In the account of the arguments of counfel, I 
have thought it moft confiftent with my defign, 
to give all thofe on one fide together, without diC- 
tinguifhing thofe of the different counfel, becaufe 
there muft, of neceffity, be a degree of repetition 
when two people fyeak largely on the fame fubjeft. 
For a fimilar reafon I have frequently intirely 
omitted the replies. 

To conclude, it is proper to warn the read^ 

(though 
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(though it will probably occur of itfelf; that the 
arguments of counfel, contained in the following 
reports, are not to be confidered as their private 
opinions on the different queftions; but merely as 
topics, fumiftied by the learning and ingenuity of 
a^ocates, in behalf of their clients. On this fub- 
jcft I am fure all the gentlemen at the bar will be 
ready to adopt the words of Cicero, in his oration 
for Cluentius. Sed errat vekementery Ji quis in ora- 
timbus noftriSj quas in judiciis habuimus^ auSloritates 
mjhras conjignatas fe habere ^ arbitratur (l). 



SECTION III. 

Of the Conjlitution of Committees for trying contro- 
verted EleSionSj and the Manner of proceeding 
in them* 

EVERY court of juftice has a peculiar conftitu- 
tion, which it derives, in part, from its original 
inftitution, and, in part, from its eftabliftiing for 
itfelf, fuch rules and forms of procedure, as are 
* found moft fuitable to the nature of the bufinefs, 
which comes before it. The method of forming 
Committees of election has many Angularities in 
it, which embarrafs thofe who are not much ac* 
cuftomed to the perufal of ftatutes, by an appear- 
ance of intricacy s and the t mode in which caufes 

>. 

(I) ProCluent. 

are 
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SeO. are carried on, in thofe Committees, differs, m 
tj^l^^' feveral refpeds, from the praftice of Weftniinfter- 
£45-] ^^^^^ reafons, it may be ufeful to give^ 

in this place, a diftind view of both. Of the one, 
by moulding together the two adts of the loth and 
xith of the prefent King, and divefting them of 
the fuperfiuities of ftatutable language; and of the 
.other, by digefting thofe forms which all the Ck>m- 
mittees, that fat laft winter, adopted, with regard 
to the method in which counfel are to proceed at 
the bar, the examination of witneffes, and the re- 
ports to the Houfe. 

Some, perhaps, will, at firft view, think that 
I have, on thofe fubjedts, entered into too minute a 
detail. But they will probably alter their opinion, if 
they refledt on the -difficulties and confufion, which 
the ignorance, or negleft, of form and order, fo 
often occafion in the condudt of bufinefs. 

1. By an order of the houfe ( 1 ) renewed at the 
beginning of every new feffion, every petition com- 
plaining of an undue election, or return, muft be 
[46] prefented within fourteen days after the date of 
that order, and fo within fourteen days next after 
any new return ftiall be brought in (N). 

IL If the Houfe is not adtually fitting on the 
laft day of the fortnight limited by the above-men- 
tioned order, by an equitable conftru6lion it has 
been deteitnined to be fufficient, that the petition 
be prefented on the firft day when the Houfe fits 
vA^x the expiration of the fortnight (O). 



(0 Votes, 5 Dec. 1774> p. 5. 

III. No 
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III. No fuch petition can be taken into confi- 
deration till fourteen days after the beginning of 
the feflion in which it is prefented, nor till four- 
teen days after the return to which it relates, (hall 
be brought into the office of the clerk of the 
crown (i). 

IV. It was refolved by the Houfe> in the be- 
ginning of the laft feflion, that, according to the 
true conftrudtion of lo Geo. III. whenever a peti- 
tion fliall be offered to be prefented within the 
timelimitedj it fhall be delivered in at the table. 



V. By a refolution of the Houfe^ renewed at 
the beginning of every feffion,. in all cafes of con* 
troverted eledlions for counties, in England and 
Wales, the petitioners, by themfelves, or their 
agents, mufl, within a convenient time, to be ap- 
pointed by the houfe, deliver, to the fitting mem- 
bers, or their agents, lifts of the voters for the fit- 
ting members to whom they intend to objedl, in 
^hich they muft ftate the feveral heads of objec* 
tion, oppofite to the names of the perfons ob- 
jefted to; and the fitting members, or their 
agents, muft deliver, within the fame time, fimilar 
lifts to the petitioners or their agents (3) (P). 

VI. A great many petitions having been offered . 
to be prefented at the fame time, in the beginning 

(0 II Geo* III. cap. 42. (a) Votes, 6 Dec. 1774, p. 12. 




(3) Votes, 5 Dec. p. 3. 
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of the laft feffion, the Houfc refolved, that when-' 
ever more than one petition, complaining of an 
undue eledtion, or return, for the fame, or for dif- 
ferent places, ftiall at the fame time be offered to 
be prefented to the Houfe, the Speaker (hall diredl 
all of them to be delivered in at the table; and 
that the names of the counties, cities, boroughs, 
or places to which they relate fliall be written on 
feveral pieces of paper of an equal fize, which are 
to be rolled up, and put by tfie clerk into a glafs, 
or box, and then publicly drawn by the clerk, and 
the petitions read in the order in which the names 
are drawn (i). 

VII. When a petition is read, a day and hour 
are appointed for taking it into confideration. 

VIIL The Houfe may alter the day appointed 
for the confideration of any petition, and appoint 
a fuhfequent day, giving notice to the parties (2). 

IX'. Before the ftatute of 10 Geo. IH. an 
annual order was always made for proceeding firft 
to the confideration of petitions concerning double 
returns (Q). The order has not been renewed 
fince; however, laft winter, this preference was 
Ihown to the petitions from Milborne-Port, and 
Morpeth, th^ firft relating to a double return, and 
the fecond complaining of a falfe return. They 
were read, and days appointed for the confideration 
of them, before the ballot for the others (3). 

X. When the time for taking any petition, or 



{i) Votes, 6 Dec. p. 18. 
(1) 10 Geo. III. c i& $ J. 
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(3) Votes, 6 Dec. p. 18. 
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petitions, into confideration is appointed, an order 
is made for the Speaker to ifTue his warrants for 
fuch perfons, papers, and records, as (hall be 
thought neceflary by the feveral parties, on the 
hearing of the matter of fuch petitions (i). 

XI. On the day appointed for the ^ronfideration 
of any petition, or petitions, the Houfe cannot 
previoully enter on any other bufinefs, except the 
(wearing of members (2); and, if there are not one 
hundred members prefent, the Houfe muft adjourn 
to the following day, (unlefs it be Sunday, or Chrift* 
mas-day) and fo on from day to day, till the re* 
quifite number of an hundred are prefent (3)* 
There has been but one inftance hitherto, where 
an adjournment has been neceffary on this ac* 
count, viz. in the cafe of Clackmannanfhire (4). 

XII. When the hour appointed for taking any 
any petition into confideration is come, the ferjeant 
at arms is diredted^by the Speaker, to go, with the 
mace, to the places adjacent, and require tlie at- 
tendance of the members, on the bufinefs of the 
Houfe (5). 

XIII. If the number is complete, the counfel 
and ^ents for the parties attend at the bar, and 
the doors of the Houfe being locked, the names of 
all the members written on diftindt pieces of paper^ 
are put, in equal number, into fix glafles, and the 

(1) Loc. cit. (4) Vide infra Cafe XXI. 

(2) II Geo. Ill* cap. 42.$ 4. (5) 10 Geo« III. cap. 16, 
(3] 10 Geo« III. cap. 16. §4. § 4. 
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clerk draws out a name alternately from each gla&, 
which is delivered to the Speaker, and read by 
him and fo on till forty-nine names of members 
then prefent are drawn (i). 

XIV. If the name of any member is drawn who 
has voted at the election complained of, or of one 
\vho is either a petitioner, or petitioned againft, or 
whofe return has not been fourteen days in the of- 
fice of the clerk of the crown, or of one not then 
prefent, his name is fet afide, and does not go to 
make up the number of forty-nine (2). 

XV. If the name of any member is drawn, who 
will make oath that he is fixty or upwards, or verify 
upon oath any other excufe which the Houfe (hall 
approve of, or who has ferved upon any other Com- 
mittee in the courfe of the feflion, he (if he re- 
quires it) is excufed, and another name drawn in 
his ftead (3); and fe it is if the member's name is 
drawn who is intended for the nominee of either 
of the parties (4), 

The form of the oath by which any excufe is to 
be verified is as follows. " The matter alledged 
" by you, and now taken down and read, as an ex- 

cufe for not ferving on this Committee, is the 

truth. So help you God {5).'' 

XVI. But the excufe of having ferved on a 

(1) 10 Geo. Ill, cap. 16. (4) 10 Geo. III. cap. 16. 

* 5- § 15- 

(2) Ibid. ^ 6^ (S) II I>ec. 1770. Journ. 

(3) 5 '8, 10. vol xxiii. p. 59. coL i. 

former 
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former Committee during the feffion, cannot be 
allowed, if the Houfe fliall have come to a pre- 
vious refolution, that the number of members who 
have not ferved is infufficient to anfwer the pur- 
pofes of the ftatute. And no member, who, after 
having been chofen to ferve on a former Com- 
mittee, has, from inabiHty or accident, been ex- 
cufed from attending it throughout, can avail him^ 
felf of fuch excufe (i). 

XVII. If the number of forty-nine, not fet afide, 
nor excufed, cannot be completed, the Houfe muft 
adjourn in the fame manner as in the cafe where 
there are not an hundred prefent (2). 

XVIII. When there are but two diftind parties, 
t-he petitioner, or petitioners, and the fitting mem- 
ber, or fitting members, name each one from 
among the members there prefent, who are not of 
the forty-nine (3), 

XIX. If either of the parties, or both, decline 
their right of nominating, the want of fuch nomi- 
nation is fupplied by drawing the name of one or 
two members in the fame manner as the forty-nine 
are drawn (4). 

XX. The two nominees (for they are generally 
fi) called even in the latter cafe, though improperly) 
are liable to the fame objeftions, and entitled to 
the fame excufes, as thofe drawn by lot ; and in 

(1) 10 Geo. III. cap. i6. (3) 10 Geo. III. c. 1$. 
§8. §11. 

(?) II Geo. III. cap. 42. (4) § 15. 
S3. 
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cafe of fuch objedions, or excufes, others are to he 
nominated in their Head (l). 

XXI. The doors of the Houfe are then opened; 
two lifts of the forty-nine are prepared, one of 
which is delivered to the counfel for the petitioners, 
and the other to the counfel for the fitting mem* 
bers ; the parties, with their counfel and agents, 
withdraw, together with the clerk of the com^' 
mittee; and the parties ftrike off, alternately, one 
from the lift of the forty- nine, (the petitioners be^ 
ginning) till the number is reduced to thirteen. 
This muft be done within an hour (z), 

XXIL Then the thirteen, together with the two 
nominees, take the following oath, which is admi- 
niftered at the table by the clerk, in the fame man- 
ner as the oaths of fupremacy and allegiance 
are {3). 

" You, and each of you, (hail well and truly 
try the matter of the petition of A. B. referred 
" to you, and a true judgment give, according to 
" the evidence. So help you God (4)". 

XXIII. The. Houfe then appoints a certain time 
for the meeting of the Committee, which muft be 
within twenty-rfour hours, and is generally forth- 
with; and none of the fifty^one muft leave the 
houfe till that time is fixed (5), 

XXIV, When there are more than two parties 

(1) 10 Geo« III. c« 16, J 12. (4) § 15. Journ. vol. xxxiii, 

(2) 10 Geo. III. § 13. p, 59. col. 2. II Dec. 1770. 

(3) 5 29. (5) 10 Geo. III. $ 13, 14. 
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brfore the Houfe on diftinft int^refts, each of the 
parties ftrikes off one fucccflively from the forty- 
nine, till the number is reduced to thirteen, the 
order of their beginning being determined by lot, 
after they withdraw from the bar (i). 

XXV. In fuch cafe, none of the parties appoint 
a nominee; but, as foon as the lift of the thirteen 
is given into the Houfe, they (the thirteen) with- 
draw, and within an hour chpofe two members 
prefent at the ballot, whofe names have not been 
previoufly drawn; and, if they are not fet afide, 
or excufed, on the grounds already mentioned 
(XIV. XV.) the fifteen are fworn in the manner 
above defcribed. XXII. (2). 

XXVI. In fuch cafe too, none of the members 
prefent at the ballot, are to depart from the Houfe, 
till the time for the meeting of the Committee is 
appointed (3). 

XXVII. Both before the Houfe of Commons, 
and the Houfe of Lords, and in all Committee* 
of either, one party can have but two counfel (R), 
When there is but one petitioner, or when there 
are two, and they unite in the fame petition, they 
have but two counfel. And, in like manner, when 
the eledtion of two fitting members is complained 
of on the fame grounds, they haye only two 
counfel. 

XXVIII. In moft cafes there is a feparate petir* 
tion from certain electors, or perfons claiming a 



(1) It Geo. III. c.4a. 5 6. (2) f 6. (3) § 
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right to vote, in the intereft of the unfuccefsful 
candidate. They are fometimes allowed one coun- 
fel (i); but they are not confidered as diftin<i 
parties, fo as to be entitled to ftrike off any names 
from the fortyrnine (2). 

XXIX. When there are two petitioning candir 
dates, who prefent diftindt petitions, containing 
different allegations, each of them is entitled to two 
counfel, and the Committee is formed as defcribe4 
XXIV. XXV. 

XXX. If the cafes and interefts of the two fitting 
members is diftinft, each of them likewife is allowed 
diftindl counfel, and the Committee is formed in 
the fame manner XXIII. XXIV (3) (S). 

XXXI. When the Committee meets at the time 
appointed by the Houfe, they eleft one of the 
thirteen, who were chofen by lot, to be their chair- 
man; and in cafe of an equality of voices, the 
member who was firft drawn, has a cafting vote at 
this election of a chairman; and there is a fimilar. 
provifion if, in the courfe of a caufe, from the death 
or abfence of the firft, there (hould be occafion to 
pleft a new one (4). This is all the bufinefs which 
is done that day, after which the Committee ad- 
journs till the next, commonly at ten o'clock, 
and continues fitting every day from ten, to about 
three. 

XXXII. They meet every day, except on Sun- 

(1) As in the cafes of Down- (3) See the cafes of Hindon, 
ton and Bedford. Briftol, and Dorcheftcr. 

(2) II Geo. III. cap. 42, §6. (4) loGco.III. cap. 16. § 17. 

days. 



Conftitution of Committees, 

days, and Chriftmas-day, and cannot adjourn for 
more than twenty-four hours, exclufive of Sunday, 
pr Chriftmas-day, without leave obtained from the 
Houfe, on motion, and fpecial caufe affigned for 
I longer^adjournment ( i ) . 

XXXIII. No member can abfent himfelf with- 
out leave obtained from the Houfe, or an excufe 
allowed on fpecial caufe verified upon oath (2). If 
any one d.oes, the chairman muft report it to the 
Houfe, wha will diredt the Committee to proceed 
without him; and he is ordered to attend, and 
taken into the cuftody of the feijeant at arms, and 
otherwife punifhed at the difcretion of the Houfe, 
unlcfs it fhall appear, by fafts verified upon oath, 
that his abfence was occafioned by fudden accident 
orneceffity {3). 

XXXIV. The Committee can never fit on any 
day, until thofe members are afifembled, who have 
not been excufed ; and if they do not all meet 
within an hour of the time to which the Com- 
mittee adjourned, they muft adjourh again ; the 
^haimian reporting the caufe of fuch adjournment 
to the Houfe (4). 

XXXV. If more than two members are abfent, 
whether on leave, or not, the Committee muft 
*djoum from time to time, until thirteen are 
prefent(5). 

(0 10 Geo. III. ^ap. 1.6. fence of Mr. Grey, in the cafe 
j 19. « of Downton. See alfo the cafe 

(2) § 21. of Hindon. 

(3) S 22. See the proceed- (4) § 21. 
ipgs in the Houfe on the ab- (5) § 23. 

XXXVI. 
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XXXVI. In cafe the number of the members be 
reduced unavoidably, by death or otherwife, under 
thirteen, and continue fo during three fitting days, 
that Committee becomes ipfo faEto diffolved, and all 
its proceedings void ; and a new Committee muft 
bechofen(i). 

XXXVII. If the Committee have occafiou to 
make any application, or report to the Houfe, in 
relation to adjournment, abfence of members, or 
non-attendance or milbehaviour of witneffes (vide 
infra XLIIL) and the Houfe (hall be then adjourn^ 
^ for more than three days, the Committee may 
adjourn to the day appointed for the meeting of the 
Houfe (2). 

XXXVIII. The Committee have power to fend 
for perfons, papers, and records. They are to 
examine all the witneffes who come before them 
upon oath, and to try the merits of the return, or 
the eleftion, or both (3). 

XXXIX. The regular method of conducing 
every caufe, feems to be this. — ^The petition or pe* 
titions, being read, if the right of election be in 
difpute, and there is a laft determination of the 
Houfe, that too is read^ and then the ftanding or- 
der of Jan. 16. 1734. (4), 

After this, the fenior counfel for the petitioners 
opens their cafe, ftating what fadts they mean to 

(1) 10 Geo. nr. cap, 16. (3) 10 Geo. III. cap. 16. § 18. 
§ 24. (4) See the Cafe of Milborne 

(2) 1 1 Geo. III. cap. 42. § 5. Port. 
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prove, and the points of law they mean to rely 
upon: 

The evidence to prove the cafe of the peti- 
tioners is then gone into, whether written, or 
oral, and the following oath is adminiftered to 
every witnefs. 

" The evidence you (hall give to this Committee 
(hall be the truth, the whole truth, and nothing 
but the truth. So help. you God," 

If the examination of a witnefs lafts more than 
one day, or if the fame witnefs is called more than* 
once, on diflFerent days, the oath is always admi- 
niftered anew, every day. 

When a witnefs is under examination, all thofe 
who are intended to be called afterwards on either 
fide, are ordered to withdraw ; after which, if they 
remain in the Committee-room, their evidence will 
not be received. 

In examining a witnefs, one of the counfel, who 
Calls him, b^ns. He is then crofs-examined to the 
fame fadts by the counfel on the other fide, and alfo 
to any other matter which he thinks of ufe to the 
caufe ctf his clients. Then the counfel who began 
the examination, re-examines him to the new matter 
fo^efted by the other fide, to which the re-exami- 
nation muft be confined. The members of the Com- 
mittee then put fuch queftions as occur to them ; 
or if any new queftions occur to any of the counfel 
ofeitherfide^as they cannot then regularly put them 
themfelves, they fu^eft them to one of the mem-^ 

bers 
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bers of the Committee, who alks them of the 
witnefles. 

The evidence for the petitioners being clofed, the 
junior counfel on that fide fums it up, and draws 
his conclufions from it, againft the fitting members, 
and in favour of his own clients. 

Then the fenior counfel for the fitting members, 
after remarking upon the evidence which has been 
produced, and endeavouring to impeach its validity, 
or the conclufions drawn from it, proceeds to open 
the cafe againft the petitioners (if there are objec^ 
tions either to their elegibility, or to their votes.) 
Evidence is called to fupport this new cafe, which 
is gone through in the manner juft defcribed. 
Then the junior counfel, on the fame fide, fums it 
up, and the fenior counfel for the petitioners replies 
to the whole. 

When there is only one petitioner, and two., 
fitting members, or one petitioner, and one fitting 
member, the order of the proceeding is of courfe 
the fame in every refpeft, 

XL. When the counfel have clofed their evi^ 
dence, and arguments, they are direfbed to with- 
draw, and, the court being cleared (T), the Com- 
mittee fettle their opinion among themfelves ; de- 
termining any point on which they differ, by the 
majority of voices. If the voices are equal, the 
chairman has a calling vote (i), 

XLJ. Though the eftablifhed method feems to 
be, that the counfel for the petitioners begin by 

(i) 10 Geo. III. cap, 1 6. §27. 

opening 
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openmg the whole of their cafe, yet, when it hap- 
pens to confift of feveral queftions, and the deter- 
mination of one would render the difcuffion of the 
others unneceflary, (as, forinftance; if the objec- 
tions to a fitting member are, firft, that he was 
not eligible, and, fecondly, that he had not the 
majority of legal votes) (U) the Committee will 
then, with the confent of the parties, divide the 
cafe into the feparate queftions (i). The pro- 
ceedings on each feparate queftion are exadly in 
the manner which has been defcribed (XXXIX). 
When the Committee have come to a refolution, 
upon fuch diftindt queftion, the counfel being 
called in, it is read to them by the chairman. 
When the determination of the firft queftion is 
fiifficient for the decifion of the caufe, the others 
are not proceeded upon. 

XLII. If, during the courfe of the evidence, any 
objeftion is taken to the admiflibility of any part 
ofit, both the counfel, on the fide from whence 
the objedtion comes, fpeak to it, and being an- 
iwered by both the counfel on the other fide, the 
fenior replies; and then, if there appear to the 
Committee any difficulty on the fubjeft, the court 
^ cleared, and the counfel, when they ^re called 

again, receive from the chairman the diredlions 
of the Committee, whether the evidence is to be 
admitted, or rejefted. 

(i) Sec the cafes of Briftol, Dorchciler, Bedford, Lancrk 
*nd North Berwick. 

XLIII. 
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XLIII. If any perfon, fummoned as a Witne{» 
before the Committee, prevaricate, or milbchave, 
in giving or refufing to give evidence, the chair- 
man, by the diredion of the Committee, may, at 
any time, during the courfe of the caufe, report 
this matter to the Houfe, for the interpofition of 
their authority or cenfurc (i) (V.) 

XLIV. The report of the Committee, contain* 
ing their determination, whether the petitioners, or 
fitting members, or either of theni, are duly re* 
turned, or elefted, or whether the eledtiori is void^ 
is conclufive between the parties, and binding on 
the Houfe (2). And it is of courfe ordered to be 
entered in the Journals, and diredtions are given 
for the neceffary alteration of the return (W), or 
for ijfluing a new writ, as the cafe requires. 

XLV. If the Committee come to any refblution 
befides the determination juft mentioned, they may, 
if they think proper, report it to the Houfe, at the 
fame time that their chairman communicates fuch 
their determination. But as to fuch fpecial refo- 
lution, the Houfe is left at liberty cither to dif- 
agree with, or confirm it (3). 



(1) 10 Geo. 111. cap. 16. §a6» (3) § 25. Sec the Cafe* of 

(2) § i8[. Hindoo and Shafteibai/. 
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Page 2. (A.) IN the year 1026, the emperor Conrad Note 
Ae Salic, in an aflcmbly of the ftates of Lombardy, at ^ (^ 
Roncaglia, promulgated the firft written law concerning 
feudal fucceffions. Though in their origin, fiefs were 
held during the pleafure of the donor, and were afterwards 
firft annual, and then for life, yet before that period, they 
dcfcended to the fons, with the approbation of the lord. But 
hitherto fuch defcent had been merely confuetudinary. In 
the abovementioned year, by a written conftitution it was 
cftablilhed, on the petition of the vaflals, that the right 
of fuccelEon ftould extend to grandfons by fons, and 
failing them to brothers. In 1033, or 1037, Lotharius IL 
(otherwife called the Third) extended the fucceffion to 
internal uncles. Craig (as well as many foreign feudiftsj 
has committed a grofs anachronifm, in afcribing this laft 
mentioned law to Lotharius I. grandfon to Charlemagne, 
who died in the year 855. Giannone Iftor. di Nap. tom. ii. 
lib. 9. cap. I. In fome countries on the continent the 
feudal fucceffion at this day, does not go beyond a certain 
number of degrees. 

P. 4, (B.) Prynne was of opinion that before the f^otc 

ftatutc of 8 Henry VI. cap. 7. " every inhabitant and (B.) 

^ commoner in each county, had a voice in the cleftionof [68J 
^ knights, whether he were a freeholder or not.'' Brevia 
Pari, rediviva, p. 187. But he give$ no authorities for this 

opinion. 



68 



Notes to the IntroduSlioH. 



Note opinion, which does not feem to have been adopted by 
(B) any body fince.— In the cafe of A(hby and White, as 
reported by lord Raymond, Lord Ch. J. Holt fays, " Bc- 
" fore the ftatute of Henry Vl. any man that had a freehold., 
*^ though ever fo fmall, had a right of voting in counties." 
Lord Raymond, 950* 



Note P. 4. (C.) The different inftances of parliamentary • 
(C.) boroughs created, or revived, as well by the crown, as 
by a£l of parliament, previous to the reign of Charles IL 
are collefled in one of lord Somers* State Tra6ls, and may 
be feen at the end of the preface to Glanville's Reports. 
In that reign, before the cafe of Newark happened, the pre- 
rogative of the King, in this refped, was called in quef- 
tion. Prynne in his Brevia Parliam, rediyiva, though one' 
of his great objedls in that book feems to have been to raife 
the prerogative, and deprefs the authority of the Houfe of 
Commons, fays, p. 156, 158, " that he is clear, that fince 
the ftatutesof 5 Richard II, cap. 4. i Hen. V. cap. I. 
« and 23 Hen. VI, cap. 25. no boroughs can be created 
" (or revived) but by fpecial afl:s of parliament, fuch as 
" thofe of the 27 Hen. VIII. cap. 26. 34 Hen. VIIL cap. 
18. and 35 Hen. VIII. cap. 1 1. which enabled and au- 
thorized the Welfli Ihires, cities, and boroughs, and the 
[69] " county and city of Chefter, to fend knights and bur- 
" gefles to parliament." See alfo p. 238, b. Whitelock, 
on the contrary, in his Commentary on the Parliamentary 
Writ, admits the power of the Crown. " The King," 
fays he, may give by patent^ to as many towns as he 
" pleafes, the privilege of fending burgefTes to parliament." 
Vol. ii. cap. 103. p. 372. See alfo the fame author, vol, i, 
p. 500, as cited in the cafe of Pontefraft. It is obferv- 
able, that both thofe works are dedicated to Charles II. 
In the cafe of Newark, the queftion was difcufled in the 
Houfe. The debate arofe on the occafion of a petition of 
Mr. Henry Saville, who had been elefted, under the nev^ 

charter^ 
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tharter, for that place. Journ. vol. ix. p. 389. col. I. 21 Note 

March, 167,. Three objeftions were taken to the char- (C) 

tcr. Firft, it was faid, that the King had not the power at. 

all: fecondly, that if he had, ft ill he could not limit the 

right of eleftion to a partial number of the members of 

the corporation, which had been done in that cafe ; and, 

thirdly, that he could not grant fuch a charter while the par« 

liament was fitting. A. Grey's Debates, vol. iv. p. 297, 

•to 304. The queftion being put, " That, by virtue of 

« the charter granted to the town of Newark, the town of 

« Newark hath right to fend burgeffes to parliament,** on 

adivifion it pafled in the affirmative 125 to 73. Journ, 

loc. cit. This cafe feems to have confirmed and cftabliflicd 

the prerogative of the King, although, it was never after- 

TOds exercifed. After the Revolution it is recognized by [70] 

Lord Holt, in the famous caufe of A(hby and White aU 

reidy cited (Note B). His words are, " When the 

" right of eleftion is granUi within time of memory, it is 

" a franchife that can be gmn only to a corporation," and 

a few lines afterwards, adopting the words of the judges in 

the cafe of Dungannon, (dtcd iifra in that of Poole,) 

* If fte King grant to the hlaVitam of Iflington, to 

«1k a free borough, and thu tik bmpfa of the fame 

•^town may tlelt ta*.!^ in parliament, 

« fuch a grant of fuch pnvilege to tagefe not incor- 

of the King's power to g™t pfrifcge in queftion to 
ibofough properly incorpotitwl IWcifc of Aflihv and 

leans to be underflood, thw*.!^^ • , 
nght of fending memberjtojH^^ ^ ,^^jcf 
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would be to alter the proportional (hare of the nation'Tn tte 
legiflative body^ which proportion is one of the moft imm, 
portantpiu-ts of the contrail between the two kingdoms. 

Note Jf- (JO»J For inftances of the arbitrary authority aC* 

(D.) iiuned by the (beriffs with regard to the eleAfons and returns 
£^^2 boroughs within their counties, fee Prynne's Brevia 

Parliam. rediviva, p*. 230, ^31, 232, 233, 234, b. 235* 
238, U But this was reftrained and aboliflicd by the twa 
ftatutes of the 5th of Richard IL ParK 2, cap. 4. and the 
ajd of Hen. VI. cap. 14. 

Note J*- S- (E.) There are not above two or three cafes of 
(E.) eleiftiona queftioned or complained of, from the 49th of 
" Henry III. till the 22d of Edward I V . for ought appears by 
**the parliament rolls, and not fo much as one double re-r 
turn or indenture.** Prynnc, lib. cit. p 137. In the cafe 
of Onflow againft Rapley, North Chief Juftieefiiid, " There 
were not lefs thanfeventy double returns iii 1641.**^ 3, 
Levinz, p»30. 

Note ^F*) ^^y"*^^ (fib. CTt J Bas given us a very euriousf 

(F.) petition of the borough of Toriton to the King, praying ta 
difcharged ftom the burthen of fending members to par- 
liament ; and there are many inftances of fuch exemptions.- 
To be a burgefs of parliament, (fays he,) or to find or 
^ fend burgeffes to it, was anciently reputed a matter of 
great pains and expences, yea a great damage and oppref- 
«« fion to the burgeflTes themfelves, and the boroughs that 
^ eledc* and paid them..*' P. 240. 

j^Q^^ 5biJ, (G.) See thofe inftances coHedled in the preface to 
(G.) Glanville'is Reports. In the 29th of Hen. VL there is a 
petition of a hundred and twenty- four freeholders of Hun- 
fingdon(hire to the Karig^ complaining pf an undue eledtioni 

Prynne, 
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Prynne, lib. cit. p. 156, 158, From this, and other cir- 
cumftances, Prynne infers, that the right of determining 
(k(3ion queftions was in the King, or the King and the 
Houfe of Lords. It is apparent that the King himfelf in 
^ that age, and not the Houfe of Commons, or their grand 
^ Committee of Privileges (an creftion of punier times un- 
known to our anceftors) was to redrefs and re£tify all 
^ blfe and undue returns and e1e£^ions of knights and bur- 
^ gefles before and after the fitting of Parliament, or elfe the 
^ King and Houfe of Lords. As I have elfewhere evidenced 
" Iqrfundry precedents,'' lib. cit. p. 259, 260. Plea for the 
Houfe of Peers, p. 371 to 416. Second Part of Brief Re- 
ader and Survey of Pari. Writs, p. 1 18, 1 19, 139, 140. 

P. 6. (H.) « The King in this parliament (4th Edw. IIL) Note 
« charged the earls, barons, and peers, to give right and true ' 

judgment againft Simon de Hereford, knight, who had been 
^ aiding and abetting, and advifing with Roger de Mortimer, 

in all the treafons, felonies, &c. Whereupon they came 
" before the King, and faid all with one voice, that the iaid 
^ Simon was not their peer, and therefore they were not 
" hmd to judge him. But," &c. They at that time palled 
judgment of death on feveral other aftors in the murther of 
£dw. IL and the Earl of Kent 5 and at the clofe of all thofc 
judgments is another declaration of the peers, ** That they 
^ Ihguld not be drawn into confequence, nor be made inju- 
" rious id their privileges in time to come/' Parliam. Hift. [73] 
5Ui. edit. vol. i. p. 224, p. 226. From Rot. Pari. A, R. R. 
£dw.IIL 4to. Seld. Judic. in Pari. cap. i. 

P. 10, 14. (L) It n^ay proper in this place to trace the j^^^^ 
hlftory of the former method of trying controverted eleftions (I.) 
in the Houfe of Commons a little at large, as far as it can be 
XJolleaed fron) the Journals, which only begin in the reign of 
Edward VI. and are very imperfe£l till that of Charles L 

£2 It 
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It appears that in the firft year of Queen Mary, i2 0<SI- 
a Committee of fix perfons was appointed to enquire whe-^ 
Aer Alexander Newell, burgefs of Loo in Cornwall, pre- 
bendary of W eftminfter, might be of the Houfe, and like- 
wife for John Forfter. Next day ( 1 3 Oft. ) " It is declared 
^by the commtjjtcmers^ that A. Newell, being prebendary in 
Weftminfter, and thereby having voice in the convoca- 
tion-houfc, cannot be a member of the Houfe, and Aat 
the Queen's writ be direfted for another burgefe in that 
*• place.*' Journ. vol. i. p. 27, col. 2. 

In 4 and 5 Philip and Mary, 27 and 28 Jan. two mem- 
bers having been returned each for a county and a borough^ 
and having made their eleftions (or perfonally appeared as it 
is called in the Journals) for the counties, " It is required 
(in both cafes) " by the Houfe^ that another perfon be re- 
turned for the borough." Journ. vol. i. p. 47. col. 2. 
It would feem by Sir Simon D'Ewes's Journal, p. 438. 
that there was a ftanding committee of privileges and elec* 
tions in Queen Elizabeth's. tiraCj 1588. 

At the beginning of the firft parliament of James I. im- 
mediately after the affair of Sir Francis Goodwin had been 
moved, a Committee of privileges and returns (as it waS 
then called) was moved for, and appointed, confifting of 
twenty- five members ; and in the entry of this motion it is 
faid, This is an ufual motion in the beginning of every 
parliament, and the authority committed to this Com- 
mittee was to examine all matters touching privileges and 
returns, and to acquaint the Houfe with their proceedings, 
" from time to time, fo as order might be taken according 
to the occafion, and agreeable with ancient cuftom and 
precedent.'* 22 March i6o|. Journ. vol. i. p. 149. col> 
2« 150. col. X. 

The praSice of appointing fuch a Committee at the be- 
ginning of every feffion of parliament continued ever after^ 



till 
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tilJ 10 Geo. III. with only one interruption, which fliall be Not© 
|aken notice of immediately. w^lL. 

23 Feb. I.62J. Tbe Comtpittee for Privileges (as it is 
<ben entitled j being appointed. f'Jt was ipoved, that all 
f^who come fliQuld have vpices. Mr^ Spealf:er pytteth In 

mind pf the order of the Houfe which never fo in this.— 
^ Refolved No. Queftion whether he perfons nominated 
^^only to be-?r Refplved Yea." Journ. vol. i. p. 671. [75] 
jcol. 2. 

In i62|. 2 M^rch, a committee is appointed pf t\yenty^ 
5Mndall that will come to have voice.*' Journ. vol. i. 
p. 829. But tlifs prder \yas not renewed in fucceeding fefr 
fions till 1673. 

The number of the njembers appointed on this (landing 
Committee encreafed greatly. In i62|, they amounted tp 
eighty-five. In 1660 (from which time the title was a 
Committee of privileges and eledions) they were between 
pvo and three liundred. So in 166 1. 11 May. Journ. vol^ 
viii. p. 247. col. I. &c. 

In 1673. 30 0£^. It is ordered^ that all who come fliall 
have voices in the Committee. Journ. vol; ix. p. 284. 
Col. 2. This order was alwaj^s repeated afterwards when 
Conrimittee was named. 

In the meap time, election caufe.s were fometime^ tried 
at the Bar of the Houfe, on motipa being made for that 
purpofc. Vide Journ. vol. ix. p. 716. col. i. 2^ May 1685, 
j& paffm. 

In 170 J. 27 Jan, a Cotptnittcc was appointed to confider 
pf methods for the more eafy and ^eedy trying and deter- 
mining of contrpverted elections, pf which all the gentle- 
men of the long robe were members. (Vol. xv. p. 516. 
fol. 2.) And ttey reported, 18 Feb. three refolutions: the 
two fir ft of which were, i. ^\ That all matters that fliall 
f'come in queftion touching returns or eleftions fliall be 
\ heard at the Bar of the Houfe. 2. That all queflions, at 

E3 ■ * «th5 
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*• tbe trial of deAibns fliall, if any member infift upon It, 
be determined by ballot." The third refolution will be 
mentioned in another Note (N). The three were agreed 
to by the Houfe. The fecond &nd third made ftanding 
<>rders. (Journ. vol. xv. p. 551. col. i. and 2.) 

21. Feb. Several ftanding orders were made for regulating 
flie manner of ballotting. Journ. vol. xv. p. 559. col. 2. 

Accordingly, in the feme feffion, the merits of the elec- 
tion for Alhburton in Devonlhire were heard at the Bar, 
and, the right of eledlion coming in queftion, the ballot was 
demanded, and the queftion determined in that manner, 26 
Feb. Jourri. vol. xv. p. 577. col. i, 2. 

But it appears, that this was the only cafe fo determined, 
and at the beginning of the very next fefHon, which was the 
firft of a new parliament, a motion being made, and the 
queftion put in the words of the fecond refolution of 18 Feb. 
fhe Houfe divided, and it paffed in the negative 178 to 169. 
22 Nov. 1708. Journ. vol. xvi. p. 7. col. i. 

Afterwards, in 17 10, at the beginning of the next par- 
liament, an unfuccefsful attempt was made to renew the 
trial by ballot. 9 Dec. "A motion being made, and the 

queftion being put, that all queftions upon eleftions and 
*^ returns of members to ferve in parliament, be determined 

by ballot, if demanded by any member." The Houfe 
divided, and it paffed in the negative, 247 to 39. Journ. 
Vol. xvi. p. 429. col. I. 

The firft refolution of 18 Feb. 170 was, however, 
renewed, 22 Nov. 1708; artd inftead of the ufaal Com, 
mitteee of privileges and eleftions, a Committee of privi- 
leges was chofen, vol. xvi. p. 6. col. 2. p. 7. col. i. and all 
cleftion caufes, during that feffion, were tried at the Bar of 
the Houfe. But, at the beginning of the next, a Com^ 
mittee of privileges and ele^ions was appointed in the ufii^l 
form, and fo continued to be, $iU the firft feffion after the 
a6l of 10 Geo. III. fince wWch time only a Committee of 
^ privilege^ 
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privieges has been appointed. In that interval, petitions 
«^re, as formerly:, Sometimes referred to the Committees 
fcmietimes heard at the Bar. In the two feffions before 
the ad took place they were almoft all heard at the Bar^ 
Journ. vol. jcxxii, p.i2. is* infra^ p. 460. £3^ infrcu 

P. rts JJ. <K* ) The claim of the Chancellor feertra to have j^^j^ 
!>een this : " That, either on the fuggeftion of the fickneft (K.) 
^ of the member for any place, or when a vacancy hap- 
^ pened during the recefs of pajrliamcnt, he was entitled* 

and the proper perfon, to iflue a new writ j and that the 
^*pcrfon returned upon fuch new writ ought to be received/* 
In the famous cafe of Sir Francis Goodwin, the Chancellor 
had thought hiinfelf entitled to iflue a new writ on the re- ^ 
Mirtiof a perfop fuppofed to be ineligible, being ao out- 
jaw. 1601^ March. Journ, vol. i. p. 149. There \% 
hardly any inftaace of the Chancellor's pretending to decide 
tctween two competitors- Indeed ia thcfe times, queftipns j^^g 
ipfeledlions were generally brought on, not by the conten- 
tion of indiridurls who had been rival candidate$, but from 
the jealoufy of the Houfe conc^-^ning its privileges. 

The Hottfe refolved, 18 March, ijS?^ "That dating the 
^////;f^ of this court, there do not, at ^iny time, any writ 
^ go out for the cboofing or returning of any knight, citizen, 
!f< burgefs or baron, without the warrant of this Houfe firft 
**dire(9ed for the fame to the clerk of the crown^ according 
^* to the ancient J urifdidiion and authority of this Houfe^ ii;t 
^ that beljalf accuftomed aad itfed/' D'Ewes, p. 307, 308. 

This refalution feemed to diftinguifli, as to the right of 
I'ffuing writs^ between ^ft a£lml fitting, and the r ecefs of 
pailiament. Accordin^y^ in the cafe of Goodwin, juflb * 
cited, the QhaQceHor ftlH claimed that right on vacancies, 

on the deSion of difquaji^ed perfbns, during the recefs. 
That the idea of fuch a Siftinflion generally prevailed after 
^e l^eftoration is evident from the worfjs of Pry nne, quoted 



7? • Notes to the IntroduElion. 

Note in Note (G.) In 1672, Lord Shaftefbury, then Chan- 
^\l^M cellor, iffued writs to fill up the vacancies which happened 
during the recefs. But the new Speaker was fcarce in the 
chair, (6 Feb. 1671) before a member ftanding up, and 
<^ looking about him, faid, he obferved feveral new faces 
in the Houfe, and did not remember that, before their 
*« lait fitting, the Houfe had been moved for filling fo msgiy 
<^ places, fo he doubted the regularity qf the fitting of thofe 
%^ people, and moved that their titles might be examined. 
£79] Another member feconding, faid he fuppofed thofe gentle- 
" men would have the modefty to withdraw while their cafe 
was under debate, and- not wait for the order of the Houfe. 
f • So the whple fet of new-eJeds, though moftly loyalifts, 
*f filed out, and came in ^iq more on that choice.'* North'^ 
Examin, p. 56, On the 4th of Feb. before the choice of 
the Speaker was approved of, (Journ. vol. ix. p. 245. 
col. I.) a motion and complaint had been made on this fub- 
jeft, " Which occafipned the King (5 Feb.) after the Lord 
" Chancellor's fpeech, to declare to the Commons, that h^ 
*^ had given order tp the Lord Chancellor to fend out writj 
for the better fupply of their Houfe, having feen prece- 
dents for it \ but if any fcruple or queftion did arife about 
it, he left it to the Houfe to debate as foon as ^hey could.'- 
Chandler's Deb. vol. i. p. 169. 6 Feb. The Houfe re- 
folved, that warrants do ifllie under Mr. Speaker's hand 
to the clerk of the crown, for the fufpending of all the 
writs iffued for elcdtioiis of peifons fince the laft fefEon 
*f that were not executed before the firjl day of the fitting (f 
the Houfe this feffion^zx^ii for the making new writs in the 
room of thofe fufpended." Thus far the old idea of the 
diftindlion between the aSual fitting arid the recefs feems to 
have been followed. But the matter being further debate^ 
and a motion being made (by the court party^ *^ for aCom*- 
f 80] « mittee to infpeft the precedents touching eleSions and 
^ returns, and to report the matter to the Houfe o^ Satur- 
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« day mornkig next, on a divifion it paffed in the negative, 
^ 169 to 103/' The Houfe then went into the debate of 
the matter of iiTuing writs, and making eledions and returns 
of perfons without order or warrant from this Houfe, and 
feveral cafes being cited, and the matter at large debated, 
and the general fenfe and opinion of the Houfe being, that, 
during the csntinuance of the high court of parliament, the 
right and power of iffuing writs for electing members to 
ferve in this Houfe in fuch places as are vacant, is in diis 
Houfe, who are the proper judges alfo of elections and 
returns of their members; thereupon it was refolved, 
f^That elediions upon the writs iffued fmce the lajt 
Jejfm are void^ and that Mr. Speaker do ilTue out warrants 
to the clerk of thc<:rowntomake out new writs for thofe 
places." Journ. vol. ix. p. 248. col. i. In the courfe of 
tliis debate (which was very warm and angry) Mr. Poole 
referred to the refolution of 18 March, 1580, and explained 
jt to mean from the firjl day of fittings whether aSfually fitting 
frmt. Grey's Debates, vol. ii. p. 6. This is the conftruc- 
tion virtually put upon it by the refolution of 6 Feb. 167*. 
None of the precedents cited in Grey, in favour of the 
Chancellor's right, are . clearly in point; and it was juftly 
pbfervcd in the courfe of the debate that, if the Chancellor 
Were to have fuch power, he would make himfelf judge of 
returns. Grey's Deb, vol. ii. p. 5. 

Dne reafon probably for fuppofing a power lodged fome- 
F^ere for fupplying vacancies during a recefs, was the incon- 
venience of a feat remaining vacant the whole time of a long 
^jourmnent or prorogation, by which the diforder attend- 
ing oppoiition among candidates was fo much increafed and 
protrafted. This inconvenience has been, in a great mea- 
fwe, removed by the ads of 10 Geo. III. cap. 41. and 15 
peo. Ill, cap. 36. If a vacancy happen duiing a recefs 
fcr more than twenty days, whether by prorogation or ad- 
journment, in confequence of the death of a member, or 
becoqiing a peer of Great Britain, th^ Speaker of the 
^ • ^ ' Houfe 
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Note Houfe tf Commons is, by thofe afts, authorized and required, 
^f^^) upon receiving a written certificate of the vacancy, under 
the hands of two members of the houfe, to caufe notice 
thereof to be inferted in the London Gaj&ette, and a fort- 
night thereafter^ to iiTue bis warrant for a new writ^ 

Note ^5- (L-) In a former n<^te (I. ) we have feen that die 

(L.) i^ttempt to cftablifli a trial by ballot proved abortive. By 
J kS Will. III. cap. 7. § I. it is enafted, That, in caft 
^ any perfon or perfons (hall return any member to ferve ill 
** Parliament, for any county, city, borough, cinque-port| 
« or place, contrary to the laft determination in the Hou(c 
of Commons of the right of cleflion in fuch county, city, 
&c. fuch return fo made (hall be adjudged to be a falfe 
« return." 

This made the laft determination of the Houfe binding oi| 
£82] returning officers. The Houfe itfelf was ftill left open tQ 
the fame arbitrary decifions as ever. But the ftatute of 
2 Geo. II. cap. 24. § 4, enafts, " That fuch yotes fliall be 
** deemed to be legal which have been fo declared by the 
« laft determination in the Houfe of Commons, which la^ 
« determinationconccrning any county, fliire, city, borough, 
<^ cinque-port, or place, fliall be fnal to all intents andpur-f 
fofes xvhatfoevery any ufage to the contrary not\yithftap<)'? 
« ing.'^ 

Note P. 17. (M.) Another ftatute pafFedin the following year, 
(M.) explaining and fupplying fome omiflions in the firft. n 

Geo. III. cap. 42.. The ftatute of the 14th Geo. III. makq| 

them both perpetual. 

Note P. 46. (N.) The firft order which appears in the Journals 
(N-) for limiting the time for queftioning cledions to a fortnight, 
was made in the firft Parliament of Car. I. 18 Feb. 162I 
Journ. vol. i. p. 821. col. 2. From the beginning of the 

Long 
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Long Parliament in 164O, it was continued every new fef* Notft 
fion, till 1707, when the third refolution of the Committei^ v ^?^'^ 
mentioned in Note (L) was made a Handing order, viz/^That 
all petitions upon every new Parliament, relating to clcfc- 
•* tions and returns, be delivered to the clerk of the Houfe, 
^ and be laid by him upon tlic table, before the Speaker be 
•chofen." 

Though this was a ftanding order, it was renewed in the 
form of a refolution, together with the firft (concerning the 
trials at the Bar of the Houfe) at the beginning of the next 
Parliament, 22 Nov. 1708. Vol. xvi. p. 6. col. 2. p. 7* 
col. 1. The limitation of the fortnight was continued as to [g^j 
deflions on vacancies during the continuance of a Parlia- 
ment, The third refolution of 18 Feb. 17a} was not after- 
wards renewed, but it continued a ftanding order, and was 
adhered to till 1722, when a Committee was appointed 31 
0&, (Journ, vol. XX. p. 50. col. i.) to conlider of that 
6Mer, andin confequence of their report, 21 Nov. it wa* 
difcharged from being one of the ftanding orders of thfe 
Houfe. Idid. p. 61. col. -I. Since that time the limitation 
after a general election has always been a fortnight, as well 
as after eledlions on an intermediate vacancy. 

P. 46. (O.) This conftruflion is eftablilhed by three Note 
precedents. (O.) 
24 March, i66{. « Upon report made by Serjeant 
Charlton from the Committee of privileges and eleSionSj 
that a petition was delivered in to the faid Committee on 
^ behalf of Sir William Dudley on Saturday laft, touching 
f* life eledtion for the town of Northampton, but, by rea- 
** fon 9f t^e adjournment of that Committee, the petition 
" W48 not dejiyered in by the precife time limited by the 
^ rule of this Hqiife. Refolved, upon the queflion, that 
^ ti)e faid petition be admitted to be received ; as if the fame 
!? bad been delivered in due time.'* Journ. vol. viii. p. 394. 

col. 
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cdI. 2. It is to be obferved on this entry, that at that time 
petitions complaining of undue eledjons were prefented dir 
refily to the Committee, The pradtice of prefenting thenj 
to the Houfc was introduced afterwards in the ^me reign. 

XI Jan. I74f. On occafion of two petitioos, one of 
Frafer Honcywood, Elcj. and the other of certain inhabitant? 
of Shaftefbury, complaining of an undue eledioa for that 
place, it appeared, that the return had been delivered into 
the office of the clerk of the crown^ on the 14th of Dec. 
preceding, and the Houfe had adjourned from 19 Dec. tQ 
II Jarw The entry of the 24th of March ij&6i^ bcin^ 
read, Ordered, That the faid petitions now offered to be 

prefented to the Houfe, be admitted to be received, the 
^ iame not being prefented in due time, bqcaufe of the la(| 
H j^djournmcnt of the Houfe." Vol. xxv. p. 474. col. 2* 

19 Jan* I7j62. In the famous cafe of purhapi (which 
gave rife to the ftatute of 3 George III. cap. 15. againit 
iKxafiona) freemen) the return had been delivered 26 Dec. 
1761. The Houfe had adjourned from 23 Dec. to 
Jan. 1762. The petitions were offered to be prefented that 
day, and the entry of 17 Jan. 174I being read, a limilar 
order was made as in that cafe. Vol. xxix. p. 105, col. I. 
The Journals, in both the lad cafes, recite, that the Houie 
j^d been informed that the petitioners would h ave petition- 
ed the Houfe within the fortnight, if the Houfe had not bcei^ 
adjourned. . 

When the Houfe Ts not adjourned^ they are very ftrift 
with regard to the limitation. Laft winter, a petition com- 
plaining of an undue eledion and return for the diftri£l of 
Elgin, BanfF, CuHen, Kintore, and Inverury, was delivered to 
the clerk of the Houfe, on the evening of the day on which 
the fortnight expired ; but, after the Houfe was up : and 
though there were very particular circumftances in the cafc> 
which feemed to call for a difpenfation with the rule, it wai 

determiiiei^ 
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dctcrmmed that the petition fhould not be received. Votes, 
aoDec. 1774, p. 104, 105. 23 Dec p. 112. 

P. 47. (P.) This refolutioii was firft made 16 Jan. 173', Note 
on the fame day widi the ftanding order for reftraining coun- (P.) 
fcl from offering evidence againft the laft determination 
of the Houfe on the right of election, {vide Cafe of Mil- 
borne Port), fince which time it has been continued eveiy 
feffioQ. 

P. 49. (Q^) That order appears firft 26 April, i66o» Note 
Journ. vol. viii. p. 2. col. i. 

P. 56. (R.) 25 Nov. 1695. It is ordered, «< That it be Note 
•* an inftrufkion to the Committee of privileges and elec- 
* tions, that they do admit but two counfel of a fide in any 
" caafe to be heard before them.'* Journ. vol. ii. p. 336. 

The &me order was renewed at the beginning of 
tvcry feifion, till 3 Jan. i7of, when it was made aftanding 
order, and ftiU continues to be fo* Journ. vol. xii. p. 648. 
coLi. 

P. 57. (S.) As this feparation of interefts may fometimes No» 
be a mere ftratagem, in order to gain an opportunity of ftrik* (S.) 
ing off two for one from the 49, the Houfe muft be fatisfied 
that there is a real difference in the cafes, before they will 
allow of it. On this account it was refufed in the Cafe of 
Shaftefbury, and the Houfe divided upon it in that of St. 
Ives. Indeed the two fitting members may wave the pri- 
vilege of ftriking ofF feparately, as was done by Mr. Drum- 
Oiond in the laft mentioned cafe. Perhaps, the beft rule for the 
Houfe to follow, in cafes where the fitting members defire to 
%arate their interefts, and to appear by feparate counfel. 
Would be to truft to the candour of the counfel themfelves; 
^it is caly to fee, that there can hardly be a cafe where it may 

not> 
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not, in the event, for any thing the Houfc can know^ be- 
come neceflary for the two fitting members to diftinguifli 
their cafes in the courfe of the caufe, and even become 
ad verfe to each other. Thus, \vhere there is a charge of 
bribery, although the two fitting members perhaps canvafled 
together, and, in public, ailed in concert, yet one of tbera 
may have been guilty of bribery, without the conciirrcQce 
or privity of the' other, who, therefore, will baveadiftin^ 
interefl", and, on that account, will be entitled to a fe^r^te 
defence, and feparate counfel. In like manner, when the 
queftion turns upon tlie majority of legal votes, if there is 
but one petitioner, and he (hould clearly makeout a majority 
over both the fitiing members, or if there be two petition- 
ers, and one of them prove that he had a majority over all 
the other candidates, and the other petitioner appear to have 
had fewer legal votes than either of the other three, in 
both thefe cafes, the remaining feat muft be contefted be- 
tween the two fitting members, and their interefts .muft 
l»ecome oppofite and hoftile. It was on this laft ground, 
that the fitting members, in the cafe of Dorchefter, were, on 
the fuggeftion of the counfel, admitted to appear as diftinft 
parties, indeed, there is an advantage in permitting the 
fitting members to difcriminate their cafes, which will, per- 
haps, in time, lead the Houfe to be very indulgent in that 
refpedl; for, by that means, the nominees will not be ap* 
pointed by the parties, which many think a dskSt in the 
conftitution of thefe committees, on account of the fuppofed 
partiality, and the almoft unavoidable bias, which men of 
the greateft integrity are liable to, in favour of the par^ by 
whom they are nominated. 

The difad vantage of allowing a feparation of cafes and 
difiinct counfel are, firft, as was ftated already, that this may 
be but an artful pretext to procure the means of a double 
negative in ftriking the Committee; and fecondly, becaub 
by this means the caufe is protraded, and the expence en- 
hanced* 
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ionced. Of the expence, however, the parties are to Judge; 
befides the Houfe might, if they chpfc, limit each party to 
onfc counfel, and Blight alfo obviate the firft obje£i:ion by 
making it a previous condition, that the parties (bould 
wave their right of ftriking oiF two for one. 

P. ^3. (T.) The direaions of the ftatute concerning the Note 
clearing of the court are only permii&ve, not obligatory, (T.) 
§27. And, in the Committee for Pontefradl, one of the 
members propofed, that they fhould deliver their fentiments |^gg j 
in open court, according to the pra£lice in the ordinary 
courts of juftice. However this was not agreed to, and the 
cuftom of clearing the court has hitherto been uniformly 
iollawed. 

P. 63. (U.) It was the general praflice in the old Com- Note 
mittec of ele£iions, and at the Bar of the Houfe, when the (U.) 
right of ele<Elion was in difpute, to feparate that queftion , 
from the reft of the caufe, and determine upon it firft. £ee 
Ac Journals, paffim. 

P. 65. (V.) Ever fince the 3d of Jan. I70f, the follow- Note 
iDg refolution has been renewed at the begirming of every (V.) 
fcffion, Journi vol. xiii. p» 648. col. i. 

Rcfolved. " That if it appear, that any perfon hath given 
^ falfe evidence, in any cafe, before this Houfe, or any 
** Committee thereof, this Houfe will proceed with the ut- 

moft feverity againft fuch offender,'* 

This refolution fcarcely extends to prevarication, or 
nriftchaviour 5 but in feveral cafes the Houfe has punifhed 
Pfffons guilty of thofc offences before a Committee, with 
*niprifonment, upon the report of the chairman of the Com* 
^'^Htee. « On the 11 of May, 1772, Mr. Bacon reports 

fropi the feledk Committee to whom the petition of 

George Prefcott, Efq. complaining of an undue deflion 

« and 
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Note * and return for tht borough of Milborne Port, in tlicf 
y^'\ ^ " county of Somerfef, is referred, that he was direfted hf 
1^9] ^ *® Committee to acquaint the Houfe that ^lary Hofle^ 
being called as a witnefs before the faid Committee, has 
" greatly prevaricated and otherwife niilbehaved, in giving 
her evidence.— The Houfe was moved, that an aft 
^ made in the tenth year of his prefent majefty*s reign, in- 
tituled, "An adb to regulate the trial of controverted elec- 
tions, or returns of members to ferve in parliament,^' 
might be read. And the fame was read accordingly .—The 
" Houfe was alfo moved, that the entries in the Journal of 
the Houfe of the 14th day of April 1746, of the pro- 
« ceedings of the Houfe in relation to Edmund Jones^ 
** might be read.— And the fame was read accordingly.-^ 
^ The Houfe was alfo moved, that the entries in the Jour- 
^ nal of the Houfe of the 19th day of May, 1733, P^o- 
ceedings of the Houfe in relation to Caleb Leigh might be 
•* read. — And the fame being read accordingly — Ordered, 
nemine contradicentey That the faid Mary Hofle, having 
grofsly prevaricated, and otherwife mifbehaved, in giving 
her evidence before the SclcvSl Committee appointed to 
" hear and determine the matter of the petition of Geo. 

Prefcott, Efq. complaining of an undue elediion and re- 
" turn for the borough of Milborne Port in the county of 
Somerfet, be, for her faid offence, taken into the cuftody 
of the ferjeant at arms, attending this Houfe.'* Journ*^ 
vol. xxxiii. p. 746. col. 2. 
fgo] This cafe of Milborne Port, was the third that was tried 
by the new judicature. 

In the two cafes of 1746, ( Journ. vol. xxvi. p. 124. coL 
2.) ^nd of 1733. (Journ. vol. xxii. p, 157. col. 2.) the 
reports of the chairman of the Committees (which were not 
Committees of Eledions) as well as the order of the. Houfe 
upon them, were in the fame terms as in the cafe of 1772* 
In all three, the order was made immediately in con- 

fequence 
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fefueoce of the report the Committee, without hearing 
the party. 

P. (W.) The prefect mode of altering or amending Note 
jrcturns, is this; The clerk of the crown is ordered to at- (^•) 
tend with the return, and, in the Houfe, amends it, by 
er^g the name of the perfon, or perfons, whom the Houfe 
have determined i>ot tohaye been duly elecfled, and inferting 
ffaat of thofe who ought to have been returned, in their 
place. If there be two returns, and one of them is deter- 
mined to be void, he takes that off the file, leaving the others 
god, if that other contain the names of the perfon or per- 
Ibos determined not to have been duly eleded, it Is amended 
in the manner juft defcribed. Jt is poffible for the fame re- 
turn to undergo two amendments, whisn there are two 
quefiions, one upon the legality of the return, and the other 
on the merits of the eledlion, and they are feparatcly deter- 
mined at different times. Thus in the cafe of Morpeth, 
]du)ugh the return has b^en altered by erafing the name of [91] 

Eyre, and inferting that of Mr. Byron, if, when the 
foerits of the eledion come to be tried, it (bould appear to 
Ac Committee, that Mr. Eyre had the majority of legal 
votes, and was duly eleded, his name will come to be in- 
icfted agaki in the place of Mr. Byron's. 

The practice was not always as it is now. In very an- 
cient times the method feems to have been to fend a new 
writ to the fheriff^ to enquire who had bee^ elefted, and if 
^crs than thofe who had been returned fliould appear to 
We had the majority of voices, to make a return of them 
1^0 Chancery* See the cafe of Lancafhire, an. 1362, in 
Panne's Brev. Pari. Part I. p. 259. In 1592, the Speaker 
H « No return can be amended in this Houfe ; for the 

writ, and the return are in Chancery, and muft be amended 
" there." This dpftrine was founded on the fame principle 
with the elaim of the Chancellor to determine the legality 

returns, and met with the fame ij^te^ In the cafe of 

Vol. L F Jphippenham, 
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Note Chippenham, an. 1624 (which is reported in Glanville 
(W) 

though the circumftance here taken notice of is not men- 
tioned) there was a double return, one of Mr. Charles 
Maynard, and Mr. Pym, the other of Mr. Charles Maynard, 
and Sir Francis Popham. The Houfe divided in favour of 
the latter return. There was no queftion about the validity 
of Maynard's eleflion ; but his name was miftaken in the 
proper return, his real name being John Maynard. This 
[92] was to be amended, and it was refolved, " That the bailiff 
(hould do it, and not the clerk of the crown, and that 
" the return (hould be fent down to the bailiff in the coun- 
" try for that purpofe." [Journ. vol. I. p. 686. col, 2.] 
In like manner, in the cafe of Leicefterfliire, 12 Feb. 162?, 
the iheriff, not the clerk of the crown, was ordered to alter 
the return. Fide infra^ Cafe of New Radnor, ( Note D ). 

The courfe came foon to be, for the returning officer to 
be ordered to attend the Houfe together with the clerk of 
the crown, when the return was to be amended, and the 
returning officer to make the amendment. If the re- 
turning officer negle£led to attend, it was done by the 
clerk of the crown. Cafe of Abingdon, 23 May, 1660, 
Journ. vol. viii. p. 42. col. i, 2. If there were two re- 
turns for the fame place annexed to the writ, and one of 
them was determined to be good, the clerk of the crown, 
only, attended'^in fuch cafe, to take the void return off the 
file. 

Returns continued to be amended by the returning of- 
ficers, till near the end of the laft century. There feems 
to have been two reafons for this : one, jealoufy of the court 
of Chancery, and its officers ; the other, that, as there was 
often fome blame lay on the returning officer when the 
perfons not duly eledled were returned, he was deemed the 
proper perfon to be the inftrument of amending his own 
error ; there was a degree of humiliation and punifliment 
in doing this publicly in the Houfe, and, by"*this means, he 
was in the way, if it (hould be thought proper to impofe 

any 
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any more fevere punifliment upon him. See the cafe of Note 
Chichefter, 21 May, 1660, vol. viii. p. 40, col. 2. 



Towards the begimiing of King William's reign, the 
prefent method of having the return in all cafes amended by 
the clerk of the crown, was adopted. The claims of the 
Chancellor were then at an end, and if it was neceflary to 
cenfure or punifh a returning officer, the Houfe ordered 
J\is atfeiidance for that fpecial purpofe. - 
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jefty's cuftoms/* whereby he was incapaple of 
being elefted (i). 

The laft determination of the Houle, on the 
right of eleftion, was then read> which is as fol- 
lows: 

8 Dec. 1702. Refolved, That the right of 

election of burgefles, to ferve in Parlianrient for 
" the borough of Milborne Port, in the county of 
" Somerfet, is only in the capital bailiffs, and their 
*^ deputies, in the commonalty ftewards, and inha- 
" bitants thereof paying fcot and lot (2).'' 

Then, as there were different perfi>ns claiming 
to be returning officers, the following refolution of 
the Houfe was read : 

2 Dec. 1747, Refolved, " That the executiou 
" of the precept for electing burgeffes for the 
" borough of Milborne Port, in the county of 

Somerfet, and the making the return thereof, 
" are only in the two fub-bailiffs of the faid bo- 
*^ rough, or in one fub-bailifF if there are not 
" two (3)." 

After this^the Handing order 16 Jan. 1734 
was read, viz. 

Ordered, " That the counfel at the bar of this 
" Houfe, or before the Committee of privileges 
" and eledlions, be reflrained from offering any 

evidence touching the legality of votes, for 

members to ferve in Parliament for any county, 

(i) Votes, 6 Dec. 1774, p. (3) Journ. vol. xxv. p. 458, 
i3» H' i5> ^7* col. I. 

(a) Journ. vol. xiv. p. 75. 

3 " Ihire, 



( 97 ) 



THE 

CASE 

Of the BOROUGH of 

MILBORNE PORT. 



ON Saturday, the 21 ft of January, the Com- 
mittee met, and the three petitions being 
firft read, it appeared that there were, in this cafe, 
^hree returns, made by different perfons claiming 
^0 be returning officers, all of which had been an- 
^^xed to the writ by the fheriff, and returned into 
office of the clerk of the crown. By one, 
Walter and Browne; by the other two, Luttrel 
and Wolfeley were returned. 

X'he petitions likewife contained a claim by each 
P^ty of the majority of legal votes ; and mutual 
^^gations of bribery. In the petition of Walter 
Browne, it was alfo alledged, that Luttrel, at 
time of his eledtion and return, had, *^ by him- 
l^lf, or fome perfon in truft for him, an office, 
P>lace, or employment, touching or concerning 
t:he farming, collecting, or managing his Ma- 
F 4 " jefty's 



loo C A S E t 

The conftitutionof the borough of MilbornePort 
is this : It confifts of nine bailiwicks, of which part 
are the property of Thomas Hutchins Medlycot, 
[loi] Efq. and part of Mr. Waken Of the nine capital 
bailiffs for thofe bailiwicks, there are two who are 
called the reigning bailiffs for the year, and they pre- 
fide in the borough, and are the head-ofiicers for 
that year ; thofe of the different bailiwicks being 
reigning bailiffs in their turns, according to a cer- 
tain known rotation. Each of the reigning bailiffs 
appoints a fub-bailiff for the year;> and the two 
fub-bailiffs, according to the refolutionof 1747 (i), 
are the returning officers for that year. 

Mr. M^dlycot's property and that of Mr. Walter 
are fo intermixed, that, in following the eflablifhed 
rotation, in fome years one of the reigning bailiffs 
is in the appointment of Medlycot, and the other 
in the appointment of Walter; in fome years they 
are both appointed by Medlycot, and in others, 
both by Walter. 

In 1773, one of them was appointed by Medly- 
cot, and he nominated one Elias Oliver to be his 
fub-bailifF ; and the other by Walter, who nomi- 
nated one Robert Baunton to be his fub-bailiff. 



and that each had 640 votes 
at the clofe of the poll, but 
did not fay, that either was 
duly eleded ; Jackfon's name 
ftood frfi in the return. The 
Committee held this return not 



to be within the order, and then 
decided, on arguments drawn 
from the allegations of the pe- 
titions on both fides, that Tier- 
ney's counfel fhould begin.] 
(i) Supra, p. 99. 

In 
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In 1774, it was Mr. Medly cot's turn to appoint 
both the reigning bailiffs. 

I? A witnefs (one John Ames) fwore, that, in 
Oftober i773,Medlycot faid to him, that, as both 
the returning officers would be his own the next 
year, if the gentlemen he Jhould nominate at the 
poll fliould have but a dozen good votes, they 
(hould be returned. To affedt the credibility of 
this witnefs, his own brother was produced, who 
fwore that he had told him, that Mr. Walter faid, 
he would get him a place, and make a man of 
him. John Ames, on his crofs examination, had 
previoufly denied that ever Walter made him any 
promife to that efFeit. 

The fub-bailiffs have always been appointed at 
a court-leet after Michaelmas-day, holden by a 
Reward named by the former fub-bailiffs. Since 
the intefefts have been divided, there have been 
two ftewards who have holden feparate courts, but 
always on the fame day. 

There is a fair at Sherborne, in Dorfetfhire, 
called Pack-Monday fair, being kept on the firft [103] 
Monday after Michaelmas-day, which is called 
Pack Monday. 

It appeared, by the witneffes, that the court- 
leet for appointing fub-bailiffs, had always been 
'^oldeir, before and fmce the ftyle was altered, on 
the firft Tuefday after Pack-Monday fair, and 
that there were entries to tliis purpofe in the 
^nute-book of the fteward of the court. 

The 
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Th^ witneffes fwore (one of them, William 
Burgler, being 62 years of age) that they had always 
•underftood that tht court was regulated by the 
fair, and the court -day was called Pack-Tuefday; 
But in none of the court-books or rolls, was thtre 
any entry referring the holding of the court to the 
Tuefday after Sherborne fair. It only appeared 
to have been always holden on the firft Tuefday 
of Odober, before the change of the ftyle took 
place. 

On the third of Odtober 1774, the precept for 
the eleftion was delivered to Robert Baunton, 
who gave his receipt for it ; and, having commu- 
nicated with the other fub-bailifF (Oliver), they 
concurred in appointing the day of eledion to be 
on the tenth. 

On examining the precept, it appeared that, in 
the direftion to the '^ fub-bailiffsy' the [s) had been 
effaced, to make it fub-bailiff -^^ but there was 
no evidence that any fraud was intended by this. 

On the 4th (being the firft Tuefday in Oftober, 
N. S.) Oliver, together with Medlycot and others, 
broke open the Town-hall, the perfon who had 
the key not being found, and Mr. Medlycot having 
nominated his brother, the Rev. George Hutchins, 
and Robert Curtis, to be the reigning capital 
bailiffs for the year enfuing, they came into the 
court-leet (which was opened according to form) 
and appointed John Newton, jun. and John Peck* 
ham to be their fu)>-bailifis. 

The 
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The reigning bailiffs, and the fubrbailiffs enter 
pn their ofSces immediately after ^heir appoint- 
ment. 

At the fame coiirt, Oliver was appointed a con^ 
ftable, by the jury, and fwom into that office. 

On the tenth, the eledtion came on, and there [105] 
were three polls taken. One by Baunton, who 
declared the majority of legal votes to be in favour 
of Walter and Browne ; and accordingly annexed 
a return of them to the precept; one by Oliver; 

a third by Newton and Peckham. By each 
of the two laft, Luttrel and Wolfeley had the 
majority of votes, and accordingly, there were two 
returns made of them. Counter-parts of all the 
three were executed by the under Sheriff, and they 
were all annexed to the writ. 

If Newton and Peckham were the legal fub- 
hjuliffs at the time of the election, their return 
only was valid. — If they were not, it was void j 
in fuch cafe, the queftion would be, whether 
the return of Baunton, or of Oliver, was the legal 
Wum, or whether they were both void. 

If the court-leet, holden on the fourth of O€to 
was the legal court for the appointment of 
^ annual fub-bailiffs, Newton and Peckham 
*cre the l^al fub-bailiffs and returning officers 

the tenth. 

The queftion concerning the legality of the 
court-leet turned chiefly upon the ftatute for alter- [106] 
««thcftyle{i). 

(0 H Geo. I|. cap. anno 1751, 

By 
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By the firft feftion of that ftatutc, it is enafted, 
" That the fixed terms of Hilary and Michaelmas 
*^ in England, the courts of great feffions in the 

counties palatine, and in Wales, the courts of 
" general quarter feffions and general feffions of 

the pe'ace, and all other courts of what nature or 
" kind foever^ whether civil, criminal, or ecclefiafti- 
" cal, and all meetings and affemblies of any bodies 

politic or corporate, either for the eleftion of 
" any officers or members thereof, or for any fuch 
" officers entering upon the execution of their re- 

fpeftive offices, or for any other purpofe what- 

foever, which by any law, ftatute, charter, cujfom 
^ or ufagey within this kingdom, or any other 
" dominion of the crown of Great Britain, are to 
" be holden and kept on any fixed or certain day 
" of any month, or on any day depending on thq 
" beginning, or any certain day of any month 
J 107] ^ (except fuck courts as are ufually holden or kept with 
" fairs or marts) ihall from time to time be 
" holden and kept upon, or according to the fame 
" refpeftive nominal days and times whereon, or 
" according to which, the fame were to be 

holden before this aft, but which fliali be com- 

puted according to the faid new method of 
" numbering and reckoning the days of the kalen- 
" dar, that is to fay, eleven days fooner than the re- 

fpeciive days whereon the fame were then holden or 
" keptr 

By the fourth fedion of the fame ilatute it Is 
cnaded ; 

" Thnt 
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" That the holding and keeping of all markets^ 
fairs y andmarts^ which are either fixed to certain 
" nminal days of the month, or depending on the 
" beginning, or any certain day of any month, 
" and all courts incident tOy or belonging tOy or ufually 
" holden or kept with, any fuch fairs or martSy fixed 
" to fuch certain times as aforefaid, (hall not be 
" continued upon the fame nominal days of the 
" month, or according to fuch nominal days, but 
" upon, or according to the fame natural days, [108] 
" upon or according to which they ftiould have 
" been holden in cafe this aft had not been made, 
" that is to fay, eleven days later than the fame 
" would have happened according to the nominal 
^ days of the new fupputation of time." 
The counfel for Walter and Browne contended. 
That the court in queftion, was a court ufually 
holden with a fair, and therefore within the excep- 
tion of fedlion i, and the provifion of feftion 4, 
and to be holden on the fame natural day as for- 
merly; i. e. according to the old ftyle. That this • 

evident from the conftant praftice fince the 
change of the ftyle, and the general fenfe of the 
place, and from the fteward's book. 

That if it were not fo, yet the holding it laft 
year according to the new ftyle, for the firft time, 
immediately on the eve of the elcftion, contrary 
to the ufage ever fince the ftatute of the 24 of 
^^0. II. without any notice being given of fuch 

intended innovation, till the precept for the [109] 
came to the borough, coupled with the 

declaration 
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declaration of Medlycot, which had been proved 
by one of the witneffes (i), (hewed that the inten-- 
tion of holding it then was occafional, and evidently- 
only taken up on account of the diffolution of the 
parliament, which brought on the eleAion before 
Mr. Medlycot's two fub-bailifFs could have come 
into office, if he had waited till the ufual time 5 
confequently, that, on this ground, the appoint- 
ment of Newton and Peckham was fraudulent and 
void. 

That, if they were legally ^pointed, ftili the 
former fub-bailifFs, being the returning officers at 
the time when the precept was delivered, and one 
of thena having received, and given his receipt fon 
it, they were the only perfons competent to make 
the return, according to the 7th and 8th of Will, 
III. cap. 25. § I. (A.) Buf — 

That, if the queftion came to be between the 
returns made by Baunton and Oliver, it was clear 
[110] that Oliver, by accepting the office of conftable, 
at the court-leet holden on the 4th of Oftobcr, 
had abdicated his former office, and could not 
afterwards pretend to exercife it. That the prin- 
ciples of a much more remarkable inftance of abr 
dication were in every refpeft applicable to this 
cafe. That Baunton, therefore, was the only fubf 
bailiff in the borough at the time of the eledioii, 
and the power of making the return folely in him, 
according to the refolution of the Houfe of 1747 
(z), in the fame manner as if Oliver had been dead, 
or had left the place. 

(2) Supra, p. 102. (2) Sufra, p. 9^. 
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The Counfel for Luttrel and Wolfeley argued. 

That though it did appear that the Michaelmaji 
court-Ieet had ufually been holden on the Tuefday 
after Sherborne or Pack-Monday fair, yet that was 
merely accidental^ becaufe it happens that the firft 
Tuefday in Oftober muft of necejQTity be the day 
immediately following the firft Monday after Mi- 
diaelmas. That the entries, in the minute or 
inemorandum^ook of the fteward, prove only [m] 
that he affifted his memory in recoUefting the time 
of holding the- court, by referring it to Pack-Mon- 
day. That it was natural, from this accidental con- 
nc&ion between the two days, for the people of 
Mibborne Port to call the court-day Pack- Tuef- 
day. That if they had any necejfary connexion, it 
would have appeared by entries in the court-books 
in fome fuch terms as thefe, " At a court holden on 

the firft Tuefday after Pack-Monday y or Sherborne 
^ fair-y' but that no fuch entry is to be found. 
That there can be no reafonable dependency or 
relation between a court-leet holden at Milborne 
Port, in the county of Somerfet, and a fair holden 

three miles diftance, in the county of Dorlet. 
That if the lord of the manor were to forfeit that 
^^ifj it would be abfurd to fuppofe, that this 
Should work a forfeiture of the court-leet, yet thea 
^uft be the confequence, if the only legal com- 
putation of the day for holding it, muft be taken 
{'om the day on which the feir is kept. That it 
'8 evident that the exception of fedion i, and the [u^] 
provifion of feftion 4, of the ftatutc, only mean 

Vol. I. tr courts 
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coilrts of pic-powder, or other courts of that (6rU 
neceflarily depending on fairs. 

That, as to- the fuppofed occafionality of the 
court for appointing Newton and Peckham, there 
was no foundation for fuch an objeftion.' That 
the Comfmittee would not giv^ any Credit to the 
teftimony of John Ames y and, if the ftatute of 
Geo. II. had been hitherto mifunderftood at Mil- 
borne Port, it was proper to fet right the error as 
foon as it was difcovered ; and that it had never 
been the cuftom to give any previous notice g{ the 
holding of the court. 

This was proved by the witneffe^. It dnlf 
appeared that a common warrant ufed to be fent to 
the bailiff to fummon a jury.) 

That it cwild never be the meaning of the fta-« 
tutc of the 7th and 8th Will. III. if the precept 
was delivered to the returning officer of any bo- 
rough, and he (hould go out of office, and another 
1^13] be appointed legally, between that and the time of 
the election, that the new officer ftiould not exe- 
cute the precept. That he is, in the eye of the 
law, the fame officer with the former, and the fta- 
tute only meant, in order to prevent litigation- and 
delay at an. election, to fix who was to execute the 
precept, when there fbould be different perfons 
claiming to be returning officers at the fame time, 
under different titles. That, fince the ftatute of 
Will. III. there liave been many inftances of pre- 
cepts received by one returning officer, and cxe-« 
cuted by his fucceflbr, and the legality of fuch 

ex^cutioa 
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execution has never been difputed, even when the 
eledion has been controverted. (B.) 

That it did not appear, that the ofEce of con- 
ftableand that of fub-bailiff are incompatible* 

(tf The witnelTes only fwore, that they had 
Uever known any inftance of the fame perfon hold-» 
kg both at the fame time*) 

But that if they are, ftill if the court wds ille*- 
gal, the appointment of Oliver to be conftable 
Was equally void with the appointment of the two [114] 
new fub-bailiffs, and, therefore, fuch void appoint- 
ment did not diveft him of his office of fub-bailiff. 

That Oliver did not abdicate that office; he 
only afted as one doubtful of the law, concerning 
the legal time of holding the court ; and, in the 
tacertainty of this point, continued in the exer- 
cife of his former office, by taking the poll at the 
deftion* That when the jury had chofen him 
conftable, if he had refufed to be fworn, he was 
liable to be indicted, fined, or amerced. That 
Oliver, therefore, if Newton and Peckham were not 
^ally appointed, was as much a returning officer 
^ Baunton was. That he joined in the notice for 
the eledion with Baunton, took a poll, and made 
* return. His return, therefore, was equally valid 
that of Baunton. 

The counfel for Walter and Browne, in reply, 
mfifted, 

That there was nothing abfurd in fuppofing an 
^^^riginal ' conneftion between Sherborne fair, and 
^ ftc court-leet at Milborne Port, although the two 
Pl^cs are fituated in different counties. That, in 

GZ former 
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former times, the grants of the ^rowil uCcd ta ex* 
tznd very commonly ineto different counties, and 
the feir and court at firft might have made part of 
the fame grant. 

That it is not true, that if a; fair were forfeited^ 
a court u/ua/fy holden with ity but belonging to^ 
another perfon^ would be fo likewife. That the 
forfeifure of one perfon could not afFe£k the right 
and property of another. Tliat the old prefcriptivie' 
day for hdding the fair would ftill continue to be 
the guide for fixing the prefcriptive day for the 
court-leet. That prefcriptive rights are of too 
high a nature to be loft by the alteration of a fub- 
jedk with which they are collaterally conneded.. 
That this is proved by the following inftance^ 
there is a ftatute of Hen. VI. (i} which enadsy 
that all fairs and markets holden on certain feafts^ 
or on Sundays, (hall ceafe, on pain of forfeiture, 
of the goods expofed to fale^ to the lord of the 
fcanchife,. or liberty, yet long afterwardsy. in the 
reign of queen Elizabeth,, it was determined, that 
[i i61 a man,, in pleading,, might prefcribe to a fair to be 
holden on. a Sunday (2). (C.) 

But that, if the court in qucftion fhould not be: 
coniHci:ed,.by the Committee, to be within the mean- 
ing of the fourth fedtioaof the ftatute of Geo.II.yefe 
it could not be brought within the provifion of the 
firft fedlion, for, by that fedion^ the new days foe 
holding the courts there mentioned,, muft. be cle— 

(i) X7 Hen. VI. cap. 5* § i- 

ifl\ Gro» £li2;« p. 485^ Comyos «. Boyen 
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ven days fooner than the former days, on which 
[' they ufed to be holden^ and the firfl: Tuefday 
i of Odobcr, new ftyle, will fometimes be more, 
! and fometimes lefs, than eleven days fooner than 
the firft Tuefday of the fame month, old flyle : 
That, for inftance, in the laft year, 1774, the firft 
Tuefday of Odtober, new ftyle, was the fourth 
day of the month, new ftyle, and the firft Tuef- 
day, old ftyle, was the eighteenth of the month, 
new ftyk; th^t is^ at a fortnight's interval. That 
the court-leet, therefore^ at which Newton and 
Peckham were appointed, was a fortnight fooner 
than the day on which it would have been holden, 
if there had been no change of the ftyle, and, con- [117] 
fcquently, not according to the provifion of the 
ftatute. That, at moft, this was a cafj4S omijfusy 
not provided for by the ftatute, and the court muft 
J^e holden on the old prefcriptive day, without any 
«ference to the alteration of the ftyle. (D). 

That, as to Oliver's return, it was undoubtedly 
^>ad; and, if the Committee were to put that of 
Baunton on the lame footing with it, they muft 
hold them to be both void. 

The Conai^ititee having cleared the court, de^ 
liberated among thengifelves ; and the counfel being 
^ain chilled in, the Cliairman acquainte4 them^ 
lliat the Commitjtee had refolyed^ 

" That the return made by John Newton, jyn. 
and John Peckham, of Mr. Luttrel and Mn 
^ M^olfelcy, was an illegal return* 

P 3 And 
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And that the other two returns appeared to ^ 
the Committee to be fo complicated together, ^ 
that they thought it their duty to go upon the s 
merits of the election, without preyiouily decid- - 
ing between them.'^ 

The counfel for Walter and Browne now went 
into the whole that remained of their cafe, viz. 

The majority of legal votes. 

The bribery by Luttrel and Wolftley, or (heiiaK: 
agents (i): ^ 

And, Luttrel 'S ineligibility. 

The numbers on Baunton's poll flood as foUt 
lows : 

For Walter and Browne * - - - 62 
For LiUttrel and Wolfeley - * - - 58 

Majority for Walter and Eirowne r - 4 

On Oliver*^ poll, the numbers were ; 
For Luttrel and Wolfeley - - - - 86 
for Walter and Browne ----- 37 

Majority for Luttrel and Wolfeley ^ 49 

They propofed to add 5 to Walter and Browne^^ 
vote's on Baunton's poll : 

And to take off 1 1 (2) froni the votes for Lut-- 
trel and Wolfeley, 

(1) Fiiie ift/ra, Cafe of St, ftated to be io>, bi)t tkeii th^ 
|ves. Note (B). numbers on the two correde^ 

(2) In the minutes this is polls would not correfpond. 
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The numbers then would ftand thus. 
For Walter and Browne - - - 
For Luttrel and Wolfeley r - - 

Majority for Walter and Browne - 

In like manner, they propofed to add 30 for 
Walter and Browne on Oliver's poll; 

And to take off 39 from jth? votes for Luttrel 
and Wolfeley. Xhe numbers then would corre- 
Ipond with the other poll. 

They contended, that there are nine common-, 
alty ftewards, who are entitled to vote under the 
laft determination of the Houfe. 

The other voters rejected by Oliver, and which 
Aey meant? to re-eftabli(h, had been refufed as 
fraudulent inhabitants, or fraudulently rated. 

And the votes for Luttrel and Wolfeley whom 
they meant to iftrike off from both polls, were ob- 
jcfted tp on the feme grounds. 
They alfo obje<5teci to pne of Luttrel an<J Wolfer 

voters as lying under a convidion of felony. 
Having gone ttirough their evidence concern- [120] 
^^g the votes whiph they meant to add to, or 
ftrike off from, the twQ polls, they proceeded to 
Produce evidence op the head of bribery ; and to 
^^Vi that Luttrel held a difqualifying office. 

they had fiqilhed, and fumnied up theif 
^^idence; 

The counfel on the other fide went firft upon 
^Heir objections to the voters claiming as com- 
monalty ftewards; 

G They 
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They next objefted to 23 votes received by 
Baunton for Waller and Browne, 5 of which were 
alfo admitted by Oliver. 

Then they endeavoured to fupport the votes 
which had been objefted to on the other fide. 

I3r» In order to make the numbers on ^he two 
polls correfpond, after their propofed alterations, 
we muft fuppofe that they allowed 7 of the votes 
for Walter and Browne on Baunton's poll, which 
were not admitted by Oliver. If fo, by their cal- 
culation, the numbers ought to have been, 

[ui] For Luttrd and Wolfeley - . - - '86 
For Walter and Browne - - - - 39 

Majority for Luttrel and Wolfeley - 47 

After this, they proceec^ed to remove the impu- 
tation of bribery from JLaittrel and Wolfeley, and 
to fix bribery on the other two candidates, 

Laftly, they anfwered the objeftions to Luttrel's 
eligibility 5 and after they had fummed up their 
cafe, 

The counfel on the other fide replied. 

On the queftion concerning the commonalty 
ftewaxds, the fad^s, and the arguments on both 
fides, wer€ as follows : 

On the part of Walter and Browne, a book was 
produced, by the Rev. John Taylor, curatf; 
of Milborne Port, and one of the commonalty 
Rewards, contjiining the Jiccounts of tl^e com- 
monalty ftewards concerning the management of 
their eftates, their rents, difburfements, and th? 

^ ele^Upn^i 
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dedions to fill up vacancies. The book com- 
menced in 1762. He knew of no other book of 
a prior date. By feveral entries in this book, it [i 
appeared, that there were nine perfons defcribcd 
as commonalty ftewards. That when one died, or 
refigned, another was elefted in his ftead, and thie 
entry of the eleftion figned, fometimes by five, 
fometimes by feven perfons, ftyling themfelves 
Rewards. - The two who are appointed annually, 
are in this book denominated prejidingjiewards. 
The whole are, fometimes called the Homage^ and 
feven of them AJfiJiantSy in contradidtion to the two 
prefiding ftewards. 

By the Journals, 8 Dec. 1702, in the cafe when 
the laft determination of the Houfe was made, it 
appears, that one party contended, that the right 
of dedion was " In the inhabitants paying a 
" yearly rent to the queen-dowager, and not re- 
ceiving alms," and, that the other alledged, 
that it was " In the nine capital bailiffs, their two 
" deputies, in the nine commonalty ftewards, and 
" in the inhabitants paying fcot and lot," — The 
^''nier does not feem to have denied the number 

commonalty ftewards to be nine, or to have [j 
S^^en any evidence to contradidt it, 

^ViUiam Burgler, aged 62, who had lived the 
P^Ucipal part of that time at Milborne Port, and 
Noakes, aged who had been bom, and 
always .lived there, fwore that they always un- 
that the nine had a right of voting, and 
voted} and the former faid they voted whe- 
ther 
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ther they were inhabitants or not. That, when 
the two fub-bailifFs were in different intercfts, he 
had known them rejected by onp of (hem, but 
never by both the fub-bailiffs. 

On the other fide, they read the entry in the 
Journals of 14 March 164^^, containing the report of 
the Committee of privileges and ele(^ions, on the 
controverted election between Medlycpt and French, 
by which it appears, that fome of the feven claim?:, 
jng to be commonalty ftewards, and to vote, hav^ 
ing been rejefted, and Mr. French, in whofe intereft 
they* were, having petitioned, the old books were 
examined, and, it appearing, that they were ther^ 
[124] denominated the Ajftftants^ or the Homage^ parole 
evidence was offered to prove them commonalty 
ftewards, but was rejeded by the Committee ( i .) 

They then produced two returns, one of 1681^ 
the other of 1695, to each of which there were the 
flames pf two perfons defigned as commonalty fte- 
wards, and only two; and alfo certain leafes granted 
by the two, called, by them, the only commonalty 
ftevyards, without the concurrence of the other 
feven. 

The counfel for Walter and Browne argued 
thus : 

It is very clear, from the ftate of the cafe in 
1702, as it has been cited from the Journals, that 
the Houfe muft have referred to the number of 
commonalty ftewards ftated by the one party, and 

(I) Journ, vol. xxv. p. 790. col. i. 
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not contreverted by the other, in the determina- 
tion of the right of eledion; for, the right being 
p^Uedged to be in nine capital bailiffs, and in nine 
commonalty ftewards, &c, the Houfe decided it to 
be, in the capital bailiffs, and in the commonalty 
ftewards, &c. without defining the number of l^^S] 
either. Thofc general words are allowed to relate 
to the number of nine capital bailiffs ; why fhould 
they not alfo, in the cafe of the commonalty ftew- 
ards, relate to the fame fpecified number? 

The general reputation in the place, and the en- 
tries in the book produced by Mr. Taylor, prove, • 
that all the nine are equally entitled to vote as com-p 
monalty ftewards. 

On the other fide, they relied on the evidence 
they had produced. — They faid: 

It is pretty evident that the book, beginning in 
1762, has been contrived on purpofe to eftablifh 
the right of ali the nine, and there is no other way 
of accounting for the lofs of all the books antece- 
dent to that date, but by fuppofing them fecreted 
or deftroyed, that they might not be evidence 
^gainfl it. 

On the queftion of the rates, it appeared, that, 
ever fince the year 1772, there had been great 
ftruggles, between Mr. Medlycot and Mr. Walter, 
libout the appointment of overfeers of the poor. 
jSeveral of the appointments had been quafhed by [126] 
Jhe court of King's Bench, and two, of two fets of 
gyorfeers, which had been made by the different 

parties 
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partief at the fame time, viz. Eafter 1774, were 
then before that court. 

They were afterwards quafhed, 2-8 January^ 
1775, pending the fitting of this Committee.) 

Upon thefe fadls, the Committee propofed, that 
the following queftion ftiould be argued by the 
counfel, viz. 

" Whether perfons rateable^ and having paid to 
the rate, though that rate were made and coU 
leded by officers illegal, or doubtful, may vote 
as inhabitants paying fcot and lot." 
The counfcl for Walter and Browne contended 
that they may. 

They faid, that fcot and lot exifted long before 
overfeers of the poor, or poor-rates were known to 
the law of England, (which is only fince the fta» 
tute (i) of the 43d year of Queen Elizabeth) 5 
[127] and for this they appealed to the definitions in 
Spelman*s Gloffary (2). That the defcription 
therefore of perfons paying fcot and lot could not 
depend on the regular appointment of officers act 
cording to the rules laid down by that ftatute, 
Tliat the poor-rate indeed was in common cafes 
very properly taken to be the rul? for difcover^ 
ing who are to be confid^red as perfons pay* 
ing fcot and lot; but that the right of fuch 
perfons to vote is fo far from being created by the 
poor-rate, that it is neither neceflarily connefte4 
with, nor alterable by it. (E.) 



(j) 43 Eliz. cap. 



iz) Titles Scot and Lot. 

But, 
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But, as to rates made by illegal overfeers, they 
aigued, that the overfeer is a mere inftnxment ; and, 
therefore, any mini/lerial adfc done by him (hall not 
be avoided, becaufe the title, which he had to the 
office, was bad. That, on this priiKiple, ad- 
miffions on furrenders, made by a lord of the 
manor, continue to be good, though he himfelf 
be afterwards oufted, on a defeat in his title exift- 
ing previous to fuch admiflions, whereas immediate [128] 
grants made by him are void. That, in like manner, 
adniiffions of burgeffes, in boroughs, by illegal 
mayors, or aldermen, are good, where the burgeffes 
Were admitted under a precedent title, but they 
are void where the admiflions were on election ; the 
niayor or aldermen afting, in the firft cafe, merely 
in a minifterial capacity ^ in the fecond, as volun- 
tary eleftors. 

The counfel for Luttrel and Wolfeley took a 
<5ftinftion on the word ^^doubtfur in the quef- 
tion, as propofed by the Committee. If it meant 
^0 refer to inftances where there had been but one 
'^te, and one fet of overfeers, though, perhaps, the 
appointment and rate might be afterwards quef- 
tioned,and fet afide, there they thought the votes 
^ould be good, but not, as in the prefent cafe, 
^here the appointment and rate were, at the time 
®f niaking them, difputed, and oppofed by another 
appointment and another rate. In fuch cafe they 
they conceived, .that, upon the queftlon of 
legality being judicially determined, the rate 
^^de by the illegal overfeers being bad, the money [1^9] 
^^Uld be recoverable by thofe who had paid under 

that 
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that ratd, and they would be in the fame fitiiatlori 
as if they never had been rated or had paid. 

They denied, that parifti officers were mere in- 
ftruments afting minijlerially in making the rates. 

And they alledged, that the relation now be- 
tween fcot and lot, and the poor-rate is fuch^ that^ 
if there were no rate, there would be no fcot and 
lot, becaufe there would be no parifli expences to 
be borne. 

The Committee, after clearing the court, and 
deliberating on the queftion, 

Refolvcd, That perfons rateable j and " having 
•* paid to the rate, though that rate be made by offi- 
cers illegal, or doubtful, have a right to vote as 
inhabitants paying fcot and lot. (F.)'* 
And they direfted the counfel to confine them* 
felves in their evidence (concerning the particular 
votes objected to on this head) to their rateability, 
without entering into the legality of the appoint- 
ment of the overfeers. 
[130] This point of law being decided by the Com-^ 
mittee, the difcuffipn of each particular .vote be- 
came in a manner a diftindt caufe, turning merely 
on the matter of faft. For the reafons therefore 
given in the Introdu6lion (i), I have omitted all 
that part of the cafe, as well as what concerned the 
bribery of the parties, or their agents, as there was 
no queftion of law on that fubjedt. On this occa- 
fion, and in the fucceeding cafes when the circum- 
ftances happen to be fimilar, I defire to adopt the 

(1) Supra, p. 41, 

words 
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ifoids of the Committee of privileges and eleftions^ 
in the Cafe of Coventry, ^4 Feb. 170 J, where 
they fay, in their report to the Houfe, That the 
" evidence relating to the difqualifying and jufti- 
" fying of voters being very particular, it is con- 
" ceived more proper to refer to the minutes taken 
^ at the Committee, than to tranfcribe the fame, 
* and make a long report, which, after the deter- 
^ mination of the election, can be of no ufe (i) " 

With regard to the perfon objefted to, as under 
iconviaion of felony (one James Hifcox,) a copy [131] 
of the convidtion was produced by a witnefs, who 
had compared it with the original j and another 
fwore to his identity^ 

It was contended, on the part of Luttrel and 
Wolfeky, that a perfon in this fituation may vote 
for a member of Parliament. 

On the head, .of Mr. Luttrel's ineligibility, it 
appeared from the evidence of Mr. Charles Hart- 
ford, the perfon who executes the office, he was 
fuppofed .to hold, as deputy, that it is the place of 
Cujlomer inwards in the Port of BriJioL That it 
ftands in the name of one Mr. Smith, who refides 

Ireland ; and the accounts are always made out 
jii his name. He faid, he paid the profits (amount- 
'^g to between three and four hundred pounds a 
y^ar) to Luttrel, confidering him as agent for 
Smith, That he had feen a power of attorney from 
Smith to Luttrel, authorizing him to appoint a 
deputy for him, and that he had received a depu- 

(1) Journ« vol«xvi« p. 763. coL x. 

tatioit 



as I 



CASE I. 



tation from Luttrel as attorney for Smith, btit 
that, afterwards, that deputation being found to 
[^3»] be improper, he had deftroyed it, and had received 
his deputation (which was produced and read) di- 
redhly from Smith. That he thought, from this 
tranfadtion, that there was fuch a connexion be- 
tween Smith and Luttrel, as made it fafe for hin) 
to pay the money to Luttrel; but that he had 
never confidered whether the payments he had 
made to Luttrel were ftriftly legal, and he thought 
that, if Smith were to die, he woiild be liable to 
pay the arrears of the profits to his executors. He 
feid he was appointed by Mr. LuttrePs intcreft. 

On the part of Walter and Browne it was conj- 
tended. 

That Smith's holding the office was merely 
colourable. That Luttrel received the profits, and 
was, in fubflance, the perfon who poffelTed the 
ofEce, and that he was thereby incapable of being 
cledted iince the flatute of the 12th a|id 13th of 
William in. (GOC I ). 



On the other fide they argued, 
That, fuppofing Mr. Luttrel to be poflfefTed of 



[133] the office, yet he was capable of being eleSed^ and 
if he were to refign, after the eledion, might Jit and 
Dote. That there is a clear difference between the 
ftatutes of the 12th and 13th of William III. and 
the 6th of Anne (2). That (G.) by the latter, 
perfons holding the offices which are there fpecified, 
are not only declared to be incapable 6f pting^ 



(i) Cap. 10. § 89, 99. 



(>) Cap, 7, § 25. 29. 



but 
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but of being e/eSledy and, if they are eledled, the 
I eleftion is made void ; but, in the ftatute of Wil- 
\ Ikm, there is no claufe to make a perfon holding 
I a place in the cuftoms, incapable of being e/eSied, 

or the eledion of him void. Accordingly, they 
' faid, that, in the cafe of Sir Richard Allin, who, 

having an office in the cuftoms when he was chofen 
I for Dunwich, had furrendered it befoit he took 

his feat, the Houfe, 9 Feb, 1 70I, refolved, that he 
\^ fliould be admitted to take his feat (i) (H.) 

But they faid, it was unnecelfary for them to 
' urge this point, as no evidence had been given to 

fliew that Mr. Luttrel had any beneficial intereft 

in the place. 

The following queftions of evidence arofe in the [134] 
courfe of the caufe. 

When John Ames was called to prove the de- 
darations of Medlycot concerning the return (2), 
Ws evidence on that head was objedted to. 

It was contended, that Medlycot was not a 
party to the petition, and that hii declarations 
could not affedt the caufe of Luttrel and Wolfe- 
ley. 

The other fide ailedged, that he was avowedly 
perfon on whofe intereft they ftood, and was 
to beconfidered as an agent for them. 

The court was cleared, and the Committee, after 
^^^Hberation, 

Refolved, to admit the evidence, 

(l) Journ. vol. xvi. p. 98. (2) Supra, p. 102. 
2. snd p. 99. col. I. 

Vol. I. H Mr. 
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Mvi Medlycot was propofcd to be called, to * 
contradidt the teftimony of Ames, but being oh* - 
jefted to, after argument, and clearing the courts ^ 
the Committee 

Refolved, that his evidence fhould not be re- 

ceived. 

One of the prefiding commonalty ftewards (thes*=5R 
[135] Ilcv. Mr. Taylor) being afked a queftion touchin u^" 

the right of the nine commonalty ftewards to vote,^ 

this was objedted to ; 

And the queftion waved ^ he having acontin— 

gent intereft to maintain their right of voting. 

John Coxe Hippefley, Efq. barrifter, bein^^-g 

called on the fubjedt of Mr. Luttrel's office, re^s- 

fufed to anfwer any queftions which might afFef^^S 

him, as he had conft:antly afted as his confidential^! 

advifer and counfel. 

Tlje Committee took feveral days to confider cr^f 

the merits of this eledion, after the counfel ha^«cf 

clofed their evidence and arguments. 

On Friday, the loth of February, their Chaise^ 

man informed the Houfe, " That the Committed i 
had determined^ f 
" That Edward Walter, Efq. is not duly elefted | 
a burgefs to ferve in this prefent Parliament for I 

" the borough of Milborne Fort in the county of I 
Somerfet. I 
" That Ifaac Hawkins Browne, Efq. is not duly 1 
[136] " elected a burgefs to ferve in this prefent Parlia- 1 
ment for the faid borough. 1 
" That the Hon. Temple Luttrel is duly return- 1 

ed I 
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ed a buigefs, to ferve in this prefent Parliament 
" for the borough of Milborne Port in the county 
of Somferfet, the Return execut&d by Elias 
Oliver. 

" That Charles Wolfeley, Efq* is fiuly returned 
" a bui'gefs to feiVe in this prefent Parliament ficnr 
the faid borough* by the return executed by the 
" faid Elias Oliver. 

That the Hon. Temple Luttrel is duly deded 
a burgefs to ferve in this prefent Parliament 
for the borough of Milborne Port in the county 
ofSomerfet* 

That Charles Wolfeley, Efq. is duly elefted a 
burgefs to ferve in this prefent Parliament for the 
" faid borough of Milborne Port (I)." 

The faid determinations were ordered to be en* 
tered in the Journals of the Houfe, and the deputy- 
derk of the crown was ordered to attend immedi- 
ately, with the feveral returns for this borough : 

-And to take off the file the indenture of return, [137] 
which Edward Walter, lEfq. and Ifaac Hawkins 
Browne, Efq- were returned; and alfo the inden- 
tUiie of return executed by John Newton and John 
^^ckham, by which the Hon. Temple Luttrel and 
Charles Wolfeley, Efq. were returned: 
Which was done accordingly (i). 

(1) Votes, 10 Feb. p. 204, 205. 
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pAGE 109. (A.) 7 and 8 Will. HI. cap. 25. $ ^^^^^ 
" The officer to whom the writ is fent, fliall, by hinuJ^^' 
felf, or agent, deliver, or caufe to be delivered, the pre -^^^ 
cept to the proper officer of every borough, town cor-' 
porate, port, or place, to whom the execution of fucE 
precept doth belong or appertain, and to no other perfor 
« whatfoever, and fuch officer upon the back of the fiuni^"* 
precept, fliall indorfe the day of the receipt thereof, icr^ 
the prefence of the party from whom he reeceived fuch^ 
precept, and fliall forthwith caufe public notice to b^ 
" given of the time and place of eledion., and fliall pro— 
ceed to eleflion thereupon, within the fpace of eight 
«< days next, after his receipt of the fame precept, and give 
four days notice, at leaft, of the day appointed for the 
« eledion.'* 

/o^^^ P. 13. (B.) I have heard of feveral inftances where 
^ this happened, at the laft general eledlion, particularly at 

Sudbury; yet, when that eleftion was brought before a 
[^39] Committee, though the mifconduft of the officer who 
made the return, was one ground of the petition, it w*a$ 
9 never 
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never contended that he was not the perfon who ought to 
have had the execution of the precept. 

P. Ii6. (C.) Comyns v, Boyer, Croke Eliz. p. 485.— Note 
^ The defendant in his plea, alledgeth the prefcription to 
" be to hold a fair there every year upon the 29th of Au- 
" guft, and he doth not except Sunday as it ought to be. 

But this obje£tion was not allowed for a fair, holden 
^ upon the Sunday is well enough ; although by the ftatute 
" (27 Hen. VI. cap. 5. § i.) there is a penalty inflided 
" upon the party that fells upon that day, but it makes it 

not to be void.'* 

Nota, The ftatute abfolutely fays, That all manner of 
" feirs and markets^ on the principal feafts therein fpeci- 

fed, and Sundays, and Good Friday, Jhall ceafey on pain 
" of forfeiture of the goods expofed to fale, to the lord of 
" the franchife or liberty and it grants, " That when 
" there was no other day to hold the fair, but fuch on 
" which it was now prohibited, it may be holden, by 

flrength of the old grant, within three days next, before 
* or after the faid feafts, giving proper notice to the com- 
" mon people." The four Sundays in harveft are excepted 
ftom die prohibition of the ftatute, 

Pi 117. (D.) This does not feem to be conclufive. The Note 
^ noeaning of the firft feftion fcems to be that, where a ^^'^ 
court was holden according to a given day, before the fta^ [^4^] 

it fliall now be holden according to another day, eleven 
^ys fooner, i. e. according to the fame nominal day as for- 
^^T]y, Thus this court being holden according to the firft 

Oftober, old ftyle, before the afl:, would now be holden 
according to the fame nominal day, viz. the firft of Oftober, 
"cw ftyle ; that is, according to a day, eleven days previous 

the day according to which it was formerly holden. 
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Note P. 127. (E.) What it is to pay fcot and loty or, /« ^49 
^^:) , fcotj and bear lot', is no where cxa£Hy defined^ There \% 
nothing very didind or fatisfa3ory, in what we find in 
Speloian^ on this fubjed. It only appears, from the ^Htho- 
rities cited there, that thofe expreffions were in ufe, as far 
back as the Conqueft. It is probable that, from iignifying 
fome fpecial municipal or parochial tXK and duty, they came 
in time to be ufed, in a popular fenfe, to comprehend gene« 
rally the burthens to which the inhabitants of a borough, or 
parifl), as fuch, were liable. If the original figniiication 
were that in which thpff? terms are yfed in the refolutions of 
the Houfe of Commons, it is very clear that the provifions 
. of the ftatute of Queen Elizabeth, could neither regi^late, 
nor afcertain, who are payers of fcot and lot. But all the 
determii>ations of the right pf election are pofterior to t||e 
reign of Queen Elizabeth, and we muft fuppofe that the 
Houfe in thofe determinations, m^de ijfe of " fcot andlo€* 
in the general popular fenfe, for, when they , were made, 
[141] I believe, no fi)ecial tax or duty yras known by thofe 
names *. 

We are therefore to underftand, that, by perfons paying 
fcot and lot, the Hoiffe meant thofe perfons \vhofe circum- 
fiances are fufficiently independent to enablp them to con- 
tribute, in genera], to fuch taxes and burthens as they are 
liable to, as inhabitants of the place and, feeing (h^ poor* 
rate, ever fince the 43d year of Queen Elizabeth, has been 
^he moft coniiderable and permanent local tax, the payment 
of that afFords fuch a prefumption, that the perfon paying is 
in a fituation to contribute to the reft, as to have beeri cpn- 
iftantly taken for the criterion of the right to yote, whenever 

* Tn Scotland, when a perfon ward," &c. Cafe qf Linlithgow 
petitions to be admitted a burgefs in the Houfe of Lords, xo April 
jof a royal borpugh, be engages that 1775. 
J)C will **/cot and lot, watch and , 

that 
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that right is fimilar to what it is in Milborne Port. The Note 
ftatutc for regulating eleSions in the city of London, (11 ^ ^^'^ 
Geo. I. cap. i8. § 9.) afcertains, in a very particular man- 
nefi how the legiflature underftood what it was to pay fcot 
iBthat city, and corroborates what I have juft faid on this 
fubjea 

P. 129. (F.) This decifion of the Committee is confo* Note 
nant to the determinations of the cpurts of law, in fettlemeut (^*) 
cafes/ 

And though the rate be in form, or in the manner of 
" making it, not ftri£Hy legal, but void; yet if the party be 

rated, and pay to fuch a rate, he fhall gain a fettlement/' [14^} 
Bum's Juftiee, Title, Poor, Settlement by Rates, p. 385. 

But a man mud be rated, and muft pay, to gain a fet- 
"tlcment." /J/V. p. 384. 

P. 132, 133. (G.) 12 and 13 Will. III. cap, 10. § 89. Note 
No member of the Houfe of Commons (hall be capable 

(G.) 

" of being a commiiSoner or farmer of the cuftoms, or of 
^ holding or enjoying in his own name, or in the name of 
" any other perfon in truft for him, or for his ufe and be- 
" nefit, or of executing by himfelf, or his deputy, any office, 
place, or employment, touching, or concerning the farm- 
ing, cgllefting, or managing the cufloms.** 
§ 90. " If a member of the Houfe of Commons, fhall, 
" during the time of his being a member of Parliament, by 
" himfelf, or his deputy, or any other in truft for him, or 
" for his benefit, take, enjoy, or execute, any office, place, 
^ or employment toucjiing, or concerning the farming, col- 
" leSing, or managing the cuftoms, fuch perfon is hereby 
<^ declared and ena£ted to be abfolutely incapable of fitting^ 
. voting, or ading, as a member of the Houfe of Com* 
mons in fuch Parliament." 

H 4 Foi 
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Note For feft. 25 and 29 of 6 Anne, cap. 7. fee the Cafe of 
(^•) North Berwick, &c. infra. 

In the Commentaries on the Laws of England, it is laic 
down, that no officer of the cuftoms is capable of being 
r^+S] eleBedy vol. I. p. 175, 4to. Yet the cafe of Sir Richarc 
AUin (Note H) feems to prove the contrary. 

Note P. 133. (H.) « The Houfe being acquainted that Si 
(H.) ci Richard Allin, lately adjudged to be duly eleded a burger 
" to ftrve in this prefent Parliament, for the borough c 
" Dunwich, defires the opinion of the Houfe (before h 
" takes his place) upon the claufe in the adt of Parliamer 
" of the 12 and 13 of Will, the Illd, (intituled, an aft fc 
*V granting an aid to his majefty, for defraying the expenc 
of his navy, guards, and garrifons, for one year, and f« 
" other neceflary occafions) which relates to the officers 
the cuftoms, in regard he was, by letters patent grant* 
by King Charles the Ild. dated the 31ft day of May inti 
30th year of his reign, made (by the name of Richa 
Anguifli) coUeftor of the great and petty cuftoms in tl 
port of Yarmouth, for his life; but furrendered fuch offi« 
the *]th day of February inftant, which was acknowledge 
and enrolled the next day. And a motion being mad 
and the queftion being put, that the debate be adjourne 
" it pafled in the negative, 170 to 106. Then the lette 
patent and furrender were produced, and the furrenJ 
read. Refolved, That the faid Sir Richard Allin be a* 
mitted to take his feat in this Houfe." Journ. vol. 
p. 98. col. 2. p. 99. col, I. 

The merits of ihe elecStion had been determined on the 5 
[^44] ^ Februaryy ibid, p. 94. col. I. Sir Richard Allin was 01 
of the petitioners, and no obje6lion was taken to him as po 
fefled of this office, on that occafion*. 

p. 13 

[* But in the cafe of Bedford, 2.) Mr. Onglcy having an offi 
j728j(Journ. vol.xxi.p. 138, col. in the cuftoms, and no furrend 
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P. 136. (I.) By this, and the following Cafes of Mor- 
pe^by Weftminfter, Hindon, and Downton, the reader will 
fee the forms, in which the determinations of Committees 
2LrG communicated to the Houfe, in the difFerent inftances of 
double and of falfe returns, and when the deciiion on the 
oner its of theeleftion is either in favour of the fitting mem- 
bers, or petitioners, or the eledion is declared to be void. 

. oF t\\e office before the eleSion ap- office, &c. at the time of the eke- 
pearing, the Committee and the tion, he is incapable of claiming 
WoujCc jcfolvec!, that " having an to lit for the faid borough."] 



I 
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THE 

CASE 

Of the BOROUGH of 

M O R P E T 

In the County of Northumberlan 



The Committee was chofeti on Tuefday, the a+th 
January, and confifted of the following Gendemcn : 



Lord Fred. Campbell, Chairman, 

Thomas Foley, Efq. - - - 

Hon. William Howe, - - - 

Richard Coombe, Efq. - - 
Sir John Barrington, Bart. 

Vifcount Wenman, - - - 

Sir Charles Cocks, Bart. - - 

Richard Milles, Efq. - • - 

Filmer Honywood, Efq. - - 

Molyneux Shuldham, Efq. - - 

Chriftopher Griffith, Efq. - - 

James WhitQied, Efq. - - - 

Sir Thomas Miller, Bart. - - 

Nominees, 

Of Mr. Byron. 
Sir Charles Bunbury, Bart. 

Of Mr. Eyre. 
Lord Advocate of Scotland, 



% 



Glafgow, &c. 

HerefordCbire. 

Nottingham. 

Aldborough, Su= 

Newton, Hants- 

Oxfordfliire. 

Ryegate. 

Canterbury. 

Steyning. 
( Fowey. 

Berkshire. 

Cirencefter. 

Lewes. 



SuiFoIk. 
Peeblesfliire. 



Petitioners. 
The Honourable William Byron. 
Certain Freemen, and Eledlors of the Borough of MorpetJ»» 
Sitting Member. 
Francis Eyre, Efq. 

Counsel. 
For the Petitioners. 
Mr. Kenyon, Mr. Lee. 

For the Sitting Member. 
Mr, Mansfield, Mr. Widmore. 
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Tuefday, the 6th of December, 1774, 
J two petitions had been prefented to the 
►xife. 

Dne, of Mr. Byron, fetting forth ; That, at the 
: eledion, when Peter Delme, Efq. Francis 
t^, Efq. Thomas Charles Bi^e, Efq. and the 
itioner, were candidates for the borough of 
^rpeth, Mr. Delm6 and the petitioner, at the 
iclufion of the poll, had the majority of legal 
:es, in the judgment of the two bailiffs, who 
fided, and are the proper returning officers, and 
o accordingly declared them duly elefted; but 
.t they were afterwards compelled, by the vio- 
ce and threats of a numerous, and outrageous 

mob. 
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mob, to fign a return of Mr. Eyre, inftead of thd 
petitioner, together with Mr. Delme; prayings 
therefore, that the name of Mr. Eyre ^triight be 
erafed from the return, and the petitioner's inferted 
[148] inftead thereof ; and to give him fuch other rehef 
as the cafe required, ^nd the Houfe Ihould think 
reafonable* 

Another, of certain freemen, and eleftors of the 
borough, to the fame purpofe; and likewife 
praying that fuch puniftiment ftiould be inflicted 
upon the offenders, as to the Houfe fhould (eem 
meet 

They were ordered to be taken into confident- 
tion on Tuefday, the 24th of January, 1775 ( i .) 

On Monday, the 19th of December, a petition 
of Mr. Bi^e was prefented, fetting forth ; That a 
majority had been obtained for Mr. Delm6, bj^ 
the corrupt and illegal praftices of Mr. Delm6 and 
Mr. Byron, and the partiality of the returning of- 
ficers, in rejedling the petitioner's votes ; and that 
he ought to have been returned ; and praying that 
he might be declared duly elefted together with 
Mr. Eyre, or receive fuch relief as to the Houfe 
Ihould feem meet. 

And alfo a petition of feveral aldermen, and free 
burgefles of Morpeth, containing fimilar allega- 
[149] tions, and praying, in like manner, that Eyre and 
Bigge ihould be declared duly elected, and the re- 
jefted votes, legal votes- 



(i; Votc»,p. 17, Id. 



They 
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They were ordered to be taken into confidera- 
tioh at the fame time with the two former, on the 
24th of January, (i.) 

But, on Friday, the 23d of December, a mo- 
tion was made, that the order for hearing the two 
laft mentioned petitions on the 24th of January 
along with the two former, fliould be difchaiged.; 
which, after a debate on the fubjedt, was ordered 
to be done, and a new day, viz. the 1 2th of July 
1775, was appointed for the confideration of thofe 
petitions. (2.) 

Hence, only the merits of the two firft petitions 
were referred to the Committee chofen on the 24th 
of January. ' 

And there appearing, at the opening of the 
caufe, fome doubt among the counfel, whether the 
fole queftion was, the freedom and the validity of 
Ae return of Mr. Eyre, or, whether they might 
^t go into the merits of the eleftion ; the Com« 
^ttee were reminded, by one of the members, 
^t this had been already decided in the Houfe ; [i 50] 

the court being cleared; after deliberation, 
^ey rcfolved, that the counfel muft confine them- 
felves folely to the return; and in the courfe of 
^^e evidence, they would not fuffer any queftions 
be put that refpeded the merits.^ 
The counfel for the petitioners were going to 
^^1 one of the returning officers, to prove that they 
been compelled by force to make a falfe re- 
turn. 

(1) Votes, p. 96. (2) Votes, p. iii, 112. 

His 



150 CASE 11. 

His evidence was objedted to,- 

It was faid, that he came to excufe and explain 
a return, as falfe, which he had given under his 
hand and feal as true; that, if it were a falfe re- 
turn, he was liable to an adtion, and therefore in- 
terefted in giving any account of it. 

To this it was anfwered, that the maxim, that 
a man fliall not be admitted to prove his own tur- 
pitude, is neither true in law, nor, if it were, could 
apply here ; and that nothing faid by the returiH 
ing officer on the prefent occafion could be pro- 
duced, either for, or againft him, in an adtion for 
a falfe return. 

The Committee over-ruled the objedlion : 

And it was proved by the clerk to the returning 
officers who took the poll, by the returning officers^ 
and by a great many other witnefles, that at the 
dole of the poll, the majority was, and was de- 
clared to be, in favour of Delme and Byron ; that 
the bailiffs were proceeding to make a return oS 
them, when they were forced by open violence, 
and a juft apprehenfion of immediate danger, both 
on the evening of the eledtion, and next mornings 
when the return was executed, to fign a return of 
Eyre and Delme. 

It was alfo proved, that Mr. Eyre, on the morn-' 
ing of the eledtion, before it began, made a very 
inflammatory fpeech to the people. That after the 
riot began, he having retired fome time before^ 
the returning officers fent him word, they would 
return whom he pleafed : And that an anfwer be- 
ing 
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Lg brought them, that they muft return hlmfelf 
Delm6, they complied| on which the riot 
^sfed. That he infifted, the day following, that one 
r the returriing officers fliould deliver the return 
> one of his partizans, and neither carry it him- 
Xf, nor accompany the other, while he fliould 
i-iry it, to the ftieriff ; and that, on one of the re- [151] 
xming officers refufing to comply with fome de» 
i.^d of his, he faid " if you don'ty' and then look- 
i round to the mob, implying, as he (the return- 
ing officer) thought, th^t if he did not, the mob 
•^ould compel him. 

The counfel for the petitioners infifted that the 
Committee ought to make a fpecial report againft 
tie perfons concerned in the riot, thaf the Houlc 
>ight proceed againft them, as had been done in 
tter cafes of the fanie fort j and they cited the 
sifeof Coventry, 20 November 1722, when all 
tie perfons principally concerned in a riot at an 
-Xeftion there, were ordered into cuftody (i). (A). 

The Committee, however, made no fpeci^ r^T 
E>ort. 

On Friday the 27th of January, their Chairman 
informed the Houfe, that they had determined. 
That Francis Eyre,. Efq. is not duly returned 
a burgefs to ferve in this prefent Parliament 
^* for the borough of Morpeth, in the county of [153] 
Northumberland. 

That the Honourable William Byrori, the 
P petitioner, ought to have been returned a bur- 

(i) Journ. vol. xx. p. 60. col. 2, 
yoL. I. I geft 
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gefs to ferve in this prefent Parliament for the 
" faid borough of Morpeth." 

And their determinations were ordered to be cn* 
tered in the Journals of the Houfc : 

And the return to be amended, by erafing the 
pame of Mr, Eyre, and inferting that of Mr. Py- 
ron in its place (i) : 

Which was done accordingly. 

At the fame time an order was made. 

That Francis Eyre, EJfq and the freemen and 

electors of the borough of Morpeth, in the 

county of Northumberland, be at liberty to pe- 
*^ tition this * Hoyfe, to queftion the eledion of 

the Hon. William Pyron, within fourteen day$ 
" next, if they think fit (2).'' 

And, accordingly, on Wednefday, the 8th of 
[^54] February, a petition of Mr. Eyre was prefentcd . 
to the Houfe, to the fame effeft with thofe of Mr. 
Bigge, and of the aldermen, &c. of Morpeth ; andi 
charging Mr. Byron and Mr. Delme diredtly, witli 
bribery by themfelves and agents, 

Which petition was alfo appointed to be ^akea 
into' consideration on the x 2th of July (3 ) . 

(i) Votes, p. 15s, 156. (3) Votes,* 196, 197, Fid^ 
(a) Votes, p. 157. • ^«/r^,p. 149. . 
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ON THE CASE Of 
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p. 152. (A.) "Refolved, That it appears to this Houfc> 
that there were notorious and outrageous riots, tumults, 
and feditions, at the late eledion of citizens to ferve in 
Parliament for the city of Coventry, in defiance of the 
civil authority, and in violation of the freedom of elec« 
5* tions, caufed by the agents and friends of the petitioners, 
5* who were the authors, contrivers, and promoters of the 
iaid riots, tumults, and feditions.— Refdved, That it ap- 
pears to this Houfe, that Charles Buggs was one of the 
principal contrivers, and promoters, of the riots, tumults^ 
and feditions,. at the late eledion of citizens to ferve in 
Parliament for the city of Coventry." Then follows 
an order for taking him into the cuftody of the ferjeant at 
arms ; and fimilar refolutions, and orders, relating to eight 
pther pcrlbnsj by name. Journ, vol. xx. p. 60. col. 7,^ 
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The Committee was chofcn on Wednefday, the a^th 
January, 17 75, and confifted of the following Gentlemen 



Lord Charles Spencer, Chairman, ^ 
Anthony Eyre, Efq. - - - 
Charles Ogilvy, Efq. - - - 
Vifcount Chewton, - - - 
Hugh Owen, Efq. - - - - 
James Scawen, Efq. - - - 
Sir Robert Barker, iCnt. - - 
Sir Matthew White Ridley, Bart. 
Thomas Brand, Efq. - * - 
WilKam Drake, jun. £fq« - - 
Benjamin Langlois, Efq. - - 
George Bridges Brudenell, Efq. 
William Adam, Efq. - - - 



Nominees, 

Of the Pititioners : 
George Johnftone, Efq. - • 
Of the Sitting Members : 
Sir Richard Sutton, Bart. « - 



'^Oxfordfliire. 

Boroughbridge. 

Weft-Looe. 

Newcaft. und. 1. 

Pembroke- 
Surrey. 

Wallingford. 

Newcaftle. 

Arundel. 

Agmondefliam« 
S SCrf German's* 

Rutlandfhire* 

Gatton. 



Appleby. 
St. Alban's. 



Petitioners : 
Henry Morres, Lord Vifcount Mountmorres in the King- 
dom of Ireland, and feveral other Inhabitants, Electors of 
the City and Liberty of Weftminfter. 

Sitting Members: 
Earl Percy. Lord Thomas Pelham Clintoiu 

Counsel, 
For the Petitioners : 
Mr. Lee, Mr. Wilfon. 
For the Sitting Members : 
Mr. Mansfiddy Mr. Hargrayei 
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CASE 

Of the C I T y and L I B E R T y of 

Westminster. 



ON Thurfday, the 26th of January, the Com-^ 
mittee being met, the petition was read, fet- 
^^^g forth • That, at the late eleftion for the city 
Hberty of Weftminfter, the petitioner Lord 
^ountmotres, Charles Stanhope^ commonly called 
Lord Vifcount Mahon, Hugh Percy, commonly 
^^Ued Earl Percy, Thomas Pelham Clinton, com* 
Noilly called Lord Thomas Pelham Clinton^ and 
Humphrey Cotes, Efq. being candidates, the 
k^itig's menial fervants not having proper houfes of 
their own within the city of Weftminfter, gave 
Voices itt the faid eledtion, contrary to an exprefs 
refolution of the Houfej that divers peers and 
lords of Parliament publicly cauvaffed, and other- [160} 
wife unduly interfered in the eledtion, contrary to 

1 4 feveral 
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feveral exprefs refolutions of the Houfe ; that dur- 
ing the eledVion, after the tefte and iffuing out of 
the writ. Lord Percy and Lord Thomas Pelham 
Clinton, by themfelves, or agents, were guilty of 
- bribing, corrupting, and entertaining the voters ; 
and that they allowed to the electors, and feveral 
perfons who had, or claimed a right to vote, mo- 
ney, meat, drink, entertainment, or provifion, and 
that by thofe, and other undue means, a majority 
of votes was procured- for Lord Percy and Lord 
Thomas Pelham Clinton, and they were returned j 
and praying fuch relief as upon examination Qiould 
appear juft (i). 

There is no general determination of the Houfe 
of the right of eleftion in Weftminfter. — But it 
feemed to be agreed to be, " In the inhabitants, 
^\ houfeholders, paying fcot and lot/* 
. The refolution of the Houfe concerning the 
king's menial fervants, referred to in the petition, 
is as follows : 

[i6i] 15 Nov. 16S0. Refolved, " That the king's 
" menial fervants, not having proper houfes of 
" their own within the city of Weftminfter, have 
" not right to give voices in the eleftion of citizens 
*^ to ferve in parliament for the faid city (2)/' 

And the following "refolution, refpedling the in-- 
tcrference of peers in the eleftion of members of 
the Houfe of Commons, has been renewed at the 

(1) Votes, 12 Dec. 1774. (2) Journ, vol. ix. p. 654^ 
p. 68, 69. col. I. 

begin- 
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l>eginning of every feffion ever fince the 3ci of 
January 170! (i) : 
Refolved, " That it is a high infringement of 
the liberties and privileges of the Commons of 
*^ Great Britain, for any lord of Parliament, or 
any lord lieutenant of any county, to condera 
themfelves in the elections of members to ferve 
" for the Commons in Parliament/* 

The numbers oil the poll, flood thus : 
I'or Earl Percy * . . 4,994 
For Lord Thomas Pelham Clinton 4,744 
For Lord Mountmorres - - 2,531 
For Lord Mahon . - . 2,342 [162] 
For Humphrey Cotes, Efq. - 130 

The counfel for* the petitioners faid, it was not 
their intention to contend that the majority was 
tiot in favour of the fitting members; but, that 
they would prove the different allegations of the 
P^^ition, by which it would appear, that the rights 
^ eleftion had been invaded, in a manner highly 
^^nning, fo as to call for the interpofition and 
c^nfure of the Houfe, which they hoped would 
^^ke place, on the report of the Committee. 

They however were not able to prove any dire<ft 
^'^Ucitation of any peers. A letter had been fent 
from Lord Exeter^s fteward, in the country, to his 
poster in London, defiring him to afk certain votes 
^or the fitting members. The porter himfelf gave 

(0 Journ. vol. xiii, p. 648, col. i. Votes, 5 Dec. 1774. p. 6. 

evidence 
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evidence of this, and that he had fo done; but if 
did not appear that the fteward had a6i:ed by Lord 
• Exeter's orders. 

It was proved that the duke of iSf orthumberlarxd 
had ca//eJ oh fome of the lower clafs of voters, durr- 
ing the eledlion. 
[i6:] It appeared, that there had been confultatioxis 
of Lord Thomas Pelham Clinton's friends aboxit 
opening houfes, but no treating at /lis expence was 
proved. On the contrary, they had abandoned ttxat 
defign as unfafe. Very nearly the fame, on this heaid, • 
came out concerning the duke of Northumberlarxd* 
A letter was produced, in his name, to a m^n Wtio 
keeps a public-houfe, befpeaking his houfe; bxJt 
it appeared that this letter Was not in the duke's 
hand-writing, and the perfon himfelf proved, th^t 
the duke had afterwards told him^ that no hotr^^ 
was to be opened for his fon. 

There was no evidence of bribery y that Cair3-^ 
home to the fitting members. 

It was proved, and hardly denied by the counf^^ 
on that fide, that about nineteen perfons, under ^ 
the defcription of the refolution of 1680, ha<^ 
polled for the fitting members. They had aL 
been folicited for their votes by Lord Mount--^ 
njorres and Lord Mahon. They were inhabitants^ 
of the Mews, and their houfes had of late, for th^^ 
[164] fi^^ time, been rated to the parilh, on which ac^^ 
count they claimed to be eleftors; but they ac-^ 
knowledged that their rates were paid by thc^ 
King. 
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Thefe being the principal fafts proved on the 
part of the petitioners, the counfel for the fitting 
members infilled, that the petition was frivolous, 
and vexatious, and ought to be fo reJported to the 
HToufe. (A.) 

IBut on Friday, the 27 th of January, the Com* 
trxx ttee, by their Chairman j informed the Houfe, 
g^^era/fyy that they bad determined. 

That the Right Hon. Hugh Percy, commonly 
•* called Earl Percy, is duly elefted a citizen to 
ferve in this prefent Parliament for the city of 
*^ Weftminfter." 

That the Right Hon. Thomas Pelham Clinton, 
commonly called Lord Thomas Pelham Clinton, 
^ is duly elefted a citizen to ferve in this prefent 
Parliament for the city of Weftminfter." 
And Lord Thomas Pelham Clinton, having been 
likewife chofen a burgefs for the borough of Eaft 
Retford, in the county of Nottingham, made his 
^ledtion to ferve for the city of Weftminfter 
(I). (B.) 

(i) Votes, p. 155. 
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ON THE CASE oi. 

Westminster^ 



PAGE 164. (A.) 13 February 170?, the following mre^ 
folution was firft made (Jdurn. vol. xiii, p. J26. col. 
2, 327. col, I.) and has been renewed ever fince, at 
beginning of every feffion (Votes, p. 5.} 

" Refolved^ That where this Houfe fhall judge any p^' 
" tition touching elcdrons to be frivolous and ve?tatious, trfie 
Houfe will order fatisfaftion to be made to the perfon JP^" 
titioned againft.'* 

But before the firft date of that refolut ion, as well asfin^^» 
there are cafes, where the Houfe has ordered the petition^ 
to pay the cofts and expences of the perfons petitioned agair*^* 
This will appear by the following inftances, taken from tl^^ 
Journals : 

CASES OF FRIVOLOUS AND VEXATIOTJ^ 
PETITIONS. 

I. Cafe of Southwark. 
27 December 1695. The committee of privileges 
cledUons having reported to the Houfe their opinion, t:!^^^ 
the petition of Sir George Meggot> Knight, complaiir^i*^^ 
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of an undue ele^on for the borough of Southwark, in th^ 
county of Surry, " was vexatious, frivolous, and ground* 
'* left,*' and it having alfo appeared, from the evidence re- 
>orted by the committee, that he had fcandalized the Houfe^ 
lie Houfe came to thefe two refolutions \ viz. 

Refolved, That Sir George Meggot, having preferre<| 
this Houfe a groundlefs and vexatious petition, relat* 
ing to the ele£lion of members to ferve in this prefent 
^Parliament for the borough of Southwark, and having 
icandalized this Houfe in declaring that, without being 
duly chofen, he had friends epough in this IJoufe to bring 
^ him into this Houfe, be taken into the cuftody of the 
^ ferjeant at arms attending this Houfe. 
• Refolved, That SirGeorge Meggot <}o make {atisfac- 
tion to the members of this Houfe he petitioned againft, 
for the cofts and expences they have been put unto by 
V reafon of fuch petition.'.' Journ, vol, xi. p. 371 .col. 

II. Cafe of Totnefs. 
4 March 169I. ^< Refolved, That Sir Richard Gipps, 
f* having preferred to this Houfe a frivolous, yexatious, and 
groundlefs petition, relating to the eledlion of members to 
•* ferve in this prefent Parliament for the borough of Tot- 
^ nefs, in the county of Devon, be taken into the cuftody 
¥ of the feijeant at arms attending this Houfe.'* 

Refolved," &c. in the fame words as the fecond refolu- 
tion in the cafe of Southwark. Journ. vol. p. 490. col. i. 

in. Cafe of Ipfwich. 
3 February 171?. The Committee of privileges and 
e1e£lions having reported their refolutipn, that the petition 
of William Thomfon, Efq. complaining of an undue elec- 
tion for the borough of Ipfwich, in the county of SuiFolk, 
Vvas frivolous, and vexatious ^ the Houfe, on adivifion (195 
h ns), agreed to it. 

' ' cc Ordered, 
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« Ordered, That William Thomfon, Efq/ do x^^CV^ 
fatisfaftion to Sir William BaLer, for/' &c. in the words 

of the fecond refolution in the two firft cafes. Journ. vol. 

xvi^ p. 478. col. I. 2. 

IV. Cafe of Shrewjbury, 
27 May 1714. Rtfolved, That the petition of J. P. 
^* &c. and feveral others whofe names are thereunto fV&l- 
fcribed, burgeiTes of, and inhabitants in, Shrewfbury, 
complaining of an undue cleftion and return of Edward 
^* CrefTet, Efq. is frivolous, vexatious, and fcandalous." 
Ordered, That the faid petitioners do make fetisfec^ 
tion," &c. as above. Vol. xvii. p. 650, col. i. 

V. Cafe of the DifiriSf of Kilrenny^ Anflruther Eq/i^r^ 
Pittenweiti'i Anflruther Wefier^ and CraiL 
%0 December 1722. Refolyed by the Committee, a^^d 
agreed to by the Houfe, (without a divifion) That rf^^ 
petition of David Scot, Efq. complaining of an und**® 

« cl^^ion ^nd return of Philip Anflruther, Efq. tq fit in 
this prefent Parliament for the faid diftridl of boroug*^%> 
is groundlefs, frivolous, and vexatious." 
« Ordered, That Davi4 Scot, Efq." &c. as abaV^?^' 

yol. XX, p. 87. col. 2, 

VI. Cafe of Jylejbury. 
21 March 1764. The petition of Thomas Scrope, 
complaining of an undue eleflion for the borough ^ 
Aylefbury, in the county of Bqckingham, having been ^^'^ 
fer red to the Committee of privileges and eleftioi^s j tt^^^ 
reported, that no perfon appearing to profecute the peti^i^^ 
on the part of Mr. Scrope, they had come to two hfo^^' 
tions; one, that the fitting member (Anthony Bacon, " ^ 

was duly elefted ; the other, that the petition of Thot^^^ 
Scrope, Efq. was frivolous and vexatious. The H^*^ 
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igfeed to the firft. An Amendment was propofed to the Note 
econd, by leaving out the words (and vexatious which ^ ^A .) 

agreed to, without a divifion ; and then the fecond re« 
blution, fo amended, was agreed to. Journ; vol. xxix. 
). 972. col. !• 

It does not appear, in any of the above cafes. In what 
nanner the Houfe enforced the payments they ordered 
•*rom the cafe of Ayleftury, it would feem that when a pe- 
ition is voted to be frivolous^ without being called vex^^ 
ious \ the Houfe will not order the petitioner to pay the 
x)fts. 

P. 164. (B.) Ever fince the nth of May 1661 (Journ. 
foi. viii. p. 247.) it has been an order repeated at the be- (B.) 
ginning of every feffion : (Votes, p. 5.) 

That all members who are returned for two or more [i6<9|] 
^ places, do make their eledion by this day three weeks 

(referring to the day of the order), provided there be no 
queftion upon the return for that place.'* 

When there is, the praftice is, that the perfon who is 
returned for more than one place, lhall make his ele£lton 
as foon as his return which was controverted, is affirmed i 
but I do not find that there is any rule fixing a particular 
(jay for that purpofe. 

[* But vide the provifiojw of %% Geo. III. c. 5*. § iS, 19, 20, an, 
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The Committee was chofenon Tnefilay, the 3i{l of 
niiary> and conliftedof the following Gentlemen : 



Thomas Dundas, Efq. ChalroKmy 




Stirling(hire« 


Samuel Marlb, Efq^. .... 




Chippenham*. 


Gerrard William Vanneck, £(q. - 




Dunwich. 


Charles Brett* Efa* - - - - 




LeftwithieL 






Aylefbury. 


Jacob Wilkinfon, Elq^. - - - 




Berwick. 


Filmer Honywood, Efq. - - - 




Steyning. 


William Wollafton, Efq. . - - 




Ipfwkh, 


Hon. John Vaughan - - - - 




Berwick. 






Somerfetfliirr* 






Bridgewater. 


Richard Benyon, Efq. - - - 


Peterborough, 


Hon. Lucius Fejcdinrnd Cary 




Bridport. 


Nominees. 






John EIwcs, £fq.«- - - 4 . • 




Berk(Iiive» 






Wigan. 



Petitioners. 
James Calthorpe, Efq. and Richard Beckferd, ECqy 

Sitting Members : 
Richard Smith, Efq. Thomas Kwd HoUis, Efq^;^. 

Counfel for the Petitioners 
Mr. Bearcroft, Mr. Lee,. 

For Mr, Smith: 
Mr. Serjeant Davy^ Mr. Potter. 

/^<?rMr.HolUs: 
Mr. M^sfield^ ' Mr. Bu)ler» 
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I 
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Of the BOROUGH of 
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ON Wednefday, the firft of Februafy, the 
Committee being met, the petition was 
f^^<3, fctting forth; That the two fitting members 
*^cj, by Ihc bribery of themfelves and agents^ 
t^^^^ious to, and during the eleftion, proeured 
*"^^infelves to be returned, although the peti- 
*"'*^>«icrs were duly ckded, and ought to have been 
^^txirned. (i). 

*The laft determination of the Houfe, of the 
^*^^lit of dedtion in this borough, is as follows : 

la April, 1728, Refolved, That the rigjit of 
^leftion of buigciles, to ferve in Parliament, for 
^ the borough of Hindon, in the county of Wilts, 
is in the inhabitants of houfes within the faid 

( I } Dec. 6f Votes, p. 19. 

K a borough, 
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" borough, being houfekeepcrs, and parifhiorie r s^, 
" nqt receiving alms, (i).'* 

The numbers on the poll were as follows: 

For Smith - - - - 163 

For HoUis - - - - 161 

Fof Calthofpe - - - 63 

For Bcckford - - - 32 
The counfcl for the petitioners, in openi/» S 
their cafe, ftated, that they hoped to brii^ & 
hoihe fuch proof of bribery, to all, or the majc^^ 
part, erf the voters fot the fitting members, a.---^ 
would annihilate their votes, and leave the ma- 
jority with the petitioners, or at leafty by 
bribery on both the candidates who had been re — 
turned, they would difqualify them from fitting^'^' 
tod avoid the eleftion. 

When they had clofed their evidence, and ar-^^' 
gumentSi the counfel for the fitting members, en-*^ 
deavotlred to juftify their clients and their voters,^ 
and retorted the charge of bribery on the peti-^ 
tionersj and their voters. (2)^ 

^ The evidence on.both fide* may be feen in thtSS^ ^ 
report, printed by order of the Houfe. 
[17^] In the courfe of the evidence produced on the^^^ 
part of the petitioners, a witnefs was called, t(V^^ 
ptoVe bribery j by ^ fuppofed agent of one of the 
ifitting members* The Committee diredled the- 
counfel firft to give evidence to eftablifli the 

(l) journ. vol. xxi. p. 132. (2) Fi^/e infra. Cafe o( — ^ 
col. 2. Ives, Note <B.) 

agency, 
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agency, before they went into any proof of bribery 

committed by him. (i). 

On Monday, the 6th of February, the chair- 
tnan of the Committee reported, that the Com* 

mittee having met that morning at 10 o'clock-^ 
purfuant to their adjournment of the Saturday, 
and Jacob Wilkinfon, Efq. one of the members; 
not attending, tney had adjourned till three in the 
afternoon, and, at the fame time, he informed the 
Hoxife, .that he had^ the day before, received a 
letter from Mr. Wilkinfon, inclofing another from 
Bath. 

TThofe letters being delivered in at the table, and 
receipt of them, and the hand-writing of Mr. 
^^V^ilkinfon verified upon oath, they were read, and 
i^He Houfe refolved. 

That the excufe alledged by Mr. Wilkinfon [176] 
*^ tis letter ftiould be allowed, and that he ftiould 
^« excufed from farther attendance on the Com- 
*^^ttee ; and it was ordered, that the Committee 
proceed without him, on the day following 
II o^clock. (2). 

Thecounfel ftniflied on Friday, the loth of Fe- 
^^^ary.. 

QnTuefday, the 14th of February, the Chair- 
^^^sn of the Committee informed the Houfe, that 
^l>cy had determined, 

'5 That Richard Smith, Efij. is not duly elefted 

(l) Vidt infra» Cafes of (2) Votes, p, 1S4, 185. , 
^rirtol and'Shaftclbury. . > 

K 3 a bur- 



CASE IV. 

a burgefs to ferve in this" prefent Parliament for 

the borough of Hindon^ in the county of Wilts. 

" That Thomas Brand HoUis, Efq. is not duly 
" elected a burgefs to ferve in this prefent Parlia- 

ment for the faid borough of Hindon. 

" That James Calthorpe, Efq. one of the peti- — 
" tioners, is not duly elefted a burgefs to ferve in ^ 

this prefent Parliament for the faid borough of "dK 

Hindon. 

That Richard Beckford, Efq. one of the peti- — ^ 
tioners, is not duly elefted a buigefs to ferve ^>-^ 
" in this prefent Parliament for the faid borou^ -*J;f 
of Hindon. 

" That the laft ele&ion of burgelTes, to ferves^^e 
in this prefent Parliament, for the laid boroughff ^ 
of Hindon, was a void eledlion. (i). 

At the fame time, Mr. Dundas acquaintefi^tf 

" the Houfe, that in the courfe of the examina— 
tion into the merits of the petition of Jamc»^^ 
Calthorpe, Efq. and Richard Beckford, Efq. t 

" having appeared to the Committee, that th^^ 

" mofh flagrant and notorious ads of bribery znc^ 
corruption had been pradifed ; and that a verj^ 
confiderable majority of the eledtors of the bo- j 

" rough of Hindon had been bribed and corrupted, / 
in a very grofs and extraordinary manner; and / 
that feveral others of the faid eleftors had been 
concerned as j^ents for that purpofe; the Com- 
mittee, defirous that the Houfe may adopt fuch 

^ meafures as may difcourage, and, if poflible, 
(i) Votes, p. 217, 

" put 
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^ put an end to a prafticc fo fubverfivc of the 
freedom of eleftions, had direfted him to lay be- 
fore the Houfe, the whole of the evidence given [178] 
before the laid Conunittee, with their opinions 

* thereupon; and be read the report in his place^ 
^ and afterwards delivered it in at the table, where 

* the fame was read; and the refolutions of the 
Committee are as foUoweth: 

Refolved, That it appears to this Committee, 

' that JEtichwd Smith, Efq, by his agents, has been 

^ guilty of notorious bribery, in endeavouring td 

^ procure himfelf to be eleded and returned a 

^ burgefs, to ferve in this prefent Parliament, 

* for the borough of Hindon, in the county of 
^ Wilts." 

The like rcfolution refpeding Mr. Hollis. 

Refolved, That it appears to this Committee, 
that James Calthorpe, Efq. by his agents, has 
^ been guilty of notorious bribery, in endeavour* 
ing to procure himfelf to be eledied and returned 
a burgefs to ferve in this prefent Parliament for 
the faid borough of Hindon, 
^ Refolved, That it appears to this Committee, 
that Richard Beckford, Efq, has, by his agent, [179] 
endeavoured by promife of money, to procure 
^* himfelf to be elefted, and returned a burgefs, to 
ferve in this prefent Parlianjent for the faid bo- 
rough of Hindon, 

" Refolved, That it appears to this Committee, 
that the Rev. John Nairn, of Hindon ; Faftam 
Nairne, Efq. late of Bury^ftrcet, St, James's, 

K 4 Francis 
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Francis Ward, of Sherbome-lane, l.ondon ^ 
^* — Stevens, a butcher, at Salilbury, com— 
*^ monly called Jobber Stevens, &c. (in all, thii — rr^ 
" teen, fpecified by name) have a€ted as agents^ssi 

and have been acceflary to, and concerned i ii^ j zi^ 

the notorious afts of bribery and corruptioE-rM, 

that have been pradtifed at the eledtion fcrzzsr 
" the faid borough of Hindon, 

•* Refolved, That it is the opinion of this ConrHm- 
" n^iftee^ that the Houfi? be moved, for leave tzsBte 

bring in a bill,- to disfranchife the faid borou f 
'* of Hindon, in the coynty of Wilts (i)/' 

The confideration of this report was adjourn( . d 

till th? z^d of February, and, in the mean time, 
order was made, that the Speaker ftiould n^^ot 
iffue hjs warrant for a ^lew writ, till the Houfe pr^^o- 
ceeded to fiiph cpnfiderapoi^ {^). 

^ Though the account of the further prqcee^sJ'- 
ings of the tfoufe relative to this matter, does n^^^ 
come within the jlridt limits of the prefent defig^:==^* 
yet, as they were the inamediatg confequence of tl 
proceedings of the Comniittee, Jhe hiftory pf th"^^ 
one would be iAcomplete ^yithout that of thr^^ 
other. 

On Thurfday the of February, the two firC^ 
refolutions of the Qomn^ittee, being read a fecon ^^^d 
time, werp agreed to hy the ^oufe and the thir^^*^ 
refolution being read a fecond time, on the queftio^^^ 
being put for the FJoufe to agree to it, a motic^^'^ 
^as n^ade that th? ftatute of the loth of Gcor^^ 

(0 (2) Votes, p. ZlJyZl^, 

ILJ. 
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JII. fliould be read ; which was done accordingly, 
and then the third refolution was agreed to. When . 
the fourth refolution was read the fecond tihie a de*- 
bate enfucd, and a motion was made, that it fliould 
be adjourned for three months^ but this palfed in 
the negatives and the fourth refolution, and then [i8i] 
the fifth (being read a fecond time) were agreed to. 
Xhe lixth refolution (being read a fecond time) Mr* 
Dundas moved the Houfe accordingly; and the 
queftion being put in the words of the refolution, 
the previous qucftion was put, "That that queftion 
be now put,'' which palfed in the negative. (A,) 
It was then ordered, that leave be given to bring 
in a bill to incapacitate from voting at ele6lions of 
members of Parliament, 1 90 ( i ) perfons by name 
(including feveral of thofe mentioned in the fifth 
l^efolutijn of the Committee) out of two hundred 
^nd ten who had polled at the eledtlon; and for 
the preventing bribery and corruption in the elec- 
tion of members to ferve in Parliament for Hin- 
don. (B.) 

Mr. Dundas, Mr. Byng, Mr. Elwes, and the 
^ther members of the Committee, were ordered to [182] 
P^'epare and bring in this bill ; and, in the mean 
titxie, it was rdblved. That the Speaker fliould not 
^flue his warrant to make out a new writ, for a 
P^onth longer (2), 

On the 8th of March, Mr. Dundas prefented 

^ * ) The number in the print- appears to be a miftake of two. 
bai is fts^tcd to be but (z) Votes, p. ^72, 273. 
t'eckoning the names, there 

' ' the 
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the bill; which was read, and ordered to be read a 
fecond time, on the 29th of ihat month (i). Mt 
was of cOurfe alfo ordered to be printed, and a 
"pnnted copy of the bill, with the order for the C^- 
cond reading, was ordered to be ferved on all tlr^ic 
pcrfons named in it: and it was refolved that kavitr^g 
them at their refpedtive abodes (hotild be gocr^iKi 
fcnrice. 

On the 28th, a petition of certain inhabitant "ts 
of Hindon was prefented to the Houfe, lettir^g 
forth; that they obferved by the Votes, that ab:«H 
was depending, by which their rights would fe^e 
materially aftefted, and the ufual mode of eledici^n 
for the borougli eflentially altered ; that they feX % 
with infinite concern, the ccnfurc that had be&n 
paffed by a Committee of the Houfe, on many of 
the eleftors; but, at the fame time, relying upOB 
the candour of the Houfe, they hoped it -was not 
intended that they, who were innocent, (hould 
included in a punifhment which only ought to e:3i- 
tend to thofc who had made an improper ufe of 
their franchife; and praying that they might fc>^ 
heard by themfelves, or counfel, againft the bill. 

This petition was ordered to lie on the table un 
the bill Ihould be read a fecond time (2). 

The day following (29th of March) the orcl^^ 
of the day being read, and the queftion being pr*^' 
pofed for reading the bill a fecond time, the moi"^ 
fenger who had been charged with the fervice of 
the copies of it on the parties, was called to pro^^ 
(1) Votes, p. 344. (z) UiJ. p. 445, 446. 
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ah fervicc ; and Thomas Spencer, one of the per- 
ils named in the bill, was, at his own defire, heard 

behalf of himfelf, again ll the bill. 
Then, in confequence of a motion for that pur- 
'fe, the entry in the Journals of the Houfe, of the 

of March 172^^ ^^e 4th of April 1723, [184] 

the proceedings of the Houfe upon the bill for 
Bidting certain, pains and penalties upon Francis 
rd bifliop of Rochcfter, was read. — After which, 
iebill was riid a fecond time; and it was refolved,^ 
«t it ftiould be confidcred in a Committee of the 
hole Houfe on the 5th of April, and that the pc- 
^tioners againft it (hould be heard before that 
^mmittee, by themfelves or their counfel. 

A petition of certain perfons named in the bill 
fw then prefented, complaining that they were 
i^rieved by being incapacitated by it, and praying 
o be heard by themfelves or counfel. This peti- 
ion was alfo referred to the Committee of the 
vholc Houfe, and leave was given to the petitioners 
o appear againft it, by themfelves or counfel. 
Vfter this, on a motion for that purpofe, the firft 
efolution of the feleft Committee was read, and a 
notion was made, and the queftion put ; 

^* That it be an inftruftion to the faid Com-^ 
^ mittee of the whole Houfe, that they have power 
^ to receive a claufe, or claufes, for infli6ting a [i^sl 
^ fuitable punifhment on the faid Richard Smith, 
' Efquire, for his faid offence." 

It paffed in the negative. 

And 
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' • And the fecond refglution being read, and 
fimilar queftion put, refpedting Mr. Hollis, tha-r- 
likewife, pafled in the negative (i). 

On Friday, the 3ifl: of March, the order for thr^ 
Houfe to refolve iifelf into a Committee of tfcj 
whole Houfe, on the 5th of April, on the IjiU, 
difchargedi and the ipth of April appointed Ekn 
that purpofe (2). 

On Monday, the loth of April, the order of the 
day being read, a petition of John Nairn, cleric, 
was prefcnted, denying the charges brought againU 
him before the feleft Committee, and praying to 
be heard, by his counfel, againft that part of tbc 
bill which tended to incapacitate him. This was 
granted, and his petition referred to the Houfe.. 
[186] A motion being now made, and the queftion 
being propofed, that the Speaker (hould leave the 
chair, the Houfe was moved that the entries in the 
Journal of the Houfe, of fhp 2Qth of A|arch, 172^, 
and the 3d, 9th, and 12th of April, 1729, of the 
proceedings of the Houfe with relation to the bill 
to difable Thomas Bambridge tQ hold or executp 
the office of Warden of (the prifon of the Fleet, pr 
to have or exercjfe any authority relating theretQ> 
might be read 5 which being done, the Houfe re- 
folved itfelf into a ConuiiitteQ of the whole Hcfuf«> 
on the bill. 

In this Committee, it being propofed to call cer^ 
tain perfons, named in the bill, , and incapacitated 
by it, to prove the allegations it contained, (fp^ 
(!) Votes, p. 457, 458. (2) UU. p, 473. 
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d been debated, and fettled in the Houle, irt 
tie former ft^e of the bufinefs, that the evidence 
ven before the feledt Committee, and reported 
' them, could not be admitted on this occalion), 
was objefted that they, being parties, and like 
fendants in an indidtment, could not, without 
erturning the known rules of law and juftlce, be [187} 
:eived as witneffes in this cafe. This objeftion 
educed a debate, and though it was treated as of 
weight by fome gentlemen of the long robe, it 
s ftrenuoufly fupported by others, and proved 
aV to the bill; forull the perfons who were capa- 
' of proving the fa£ls, and who had proved them 
^ore the feledt Committee, were themfelves of- 
iders, and named in the bill. 
VVhen the Speaker refumed the chair, on a mo- 
^ of Mr. Dundas, leave was given to bring in a 
bill, fimilar to the former (B), but leaving out 
names of certain perfons who were intended 
fc)e made ufe of as witneffes ( i ) ; and Mr. Sol- 
tor-General, Sir George Hay, Mr. Grenville, 
I Lord George Germaine, together with the 
tubefs of the felect Committee, were ordered 
J)repare and bring it in. 

On Wedncfday, the 12th of April, Mr. Dun- 
^ prefented this new bill, which being received, [188] 
3 read the firft time, the Houfe was moved, 
^t the four firft refolutions of the feiedt Com- 
*tee fliould be read; and this being accordingly 
^c, the 26th day of April was appointed for the 
(I) Votes, p. 517, 518, 519. 

fecond 
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iecond reading. A fimilar order to What had bee^ 
made on the former occafion was now made 2ie= 
ktive to the ferving the parties with copies; anc 
orders were made feverally^ that Francis Meacfli 
Thomas Spencer, John Becket (b^Jker)^ JohMi 
Becket, fon of William, John Baldwin, Williaiu^ 
Crabb, Thomas Penny, Thomas Richardfon, anc:^ 
Thomas More, perfons named in the former, bu 
omitted in this bill, fliould attend the Houfe, a- — . 
the'tirae appointed for the fecond reading (i). 

On Wednefday, the 26th of April, before 
wder of the day for the fecond reading of the biEL-i 
was calied for, feveral petitions relative to this 
bufineis were prefented to the Houfe. 

A petition of Thomas Howell, and others, 
[189] fetting forth; that they had been included in the 
former bill of incapacitation, and were fo in thai 
now depending, and reprefenting to the Houfe 
" that, as they had done nothing to invade the or- 

dinary courfe of the laws againft bribery and cor- 
" ruption, and had always been forth-Kioming, and 
" never attempted to prevent the fervice of legal 

procefs, they hoped no new or extraordinary 

mode of profecution or punifliment would be 
" adopted againll them, by which they might be 

deprived of the ufual advantages given by law, 
*^ in the ordinary courfe of trial;" and fuggefting 
that a bill, tending to deprive any fubje6t of this 
realm of his greateft and deareft franchifc, cannot 
|>e deemed otherwife than a criminal profecution 
(i) Votes, p. 541, 542. 

againft 
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againft fuch fubjeft i and that, being once put up- 
on his defence, he cannot legally be called again to 
anfwer tlie fame charge ; and that the petitioners 
had been put to fo heavy an expence, in defending 
themfelves againft the charges contained in the for- 
mer bill, that they were unable to defray the ex- 
pences of the ncccffary witneffes and journeys to [i9<^l 
London, to prove their innocence againft this 
fecond profecution; praying therefore, that the bill 
might not pafs into a law ; and that they mig^ be 
heard by their counfel on the matters contained in 
this petition, and might be admitted, before each 
was put upon his feparate defence, to fliow caufe 
why this mode of profecution fliould not be adopted 
in the prefent cafe againft them (i). 

The general argument in this petition againft 
this mode of profecution, was much enlarged upon 
in the different debates in the Houfe. It was faid, 
that, for the legiflature to take upon it the juridi- 
cal authority, was a delicate and dangerous , thing, . 
being an encroachment of one part of the ftate upon 
the province of another; that it never ought to be 
done but on very particular occafions, where punilh- ' 
nient by the common courfe of law was not attain- 
able, either on account of the eminence and power 
of the offender, or for other reafons ; or when the 
remedy provided by law was not adequate to the 
offence. That thele reafons would appear to have [191] 
operated, in all or moft of the cafes of bills of at- 
^der, bills of pains and penalties, and bills of in- 
(i) Votes, p. 576, 

capa- 
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tafJacltation, which are to be met with in th^ fe^ 
tords of Parliament ; and for the proof of this, the? 
cafes of bilhop Atterbury, and of Bambridge Wer^ 
cited. That even in the late inftance of Ne\^ 
Shoreham, (though the proceeding then by bill 
tould not be approved of), the circumftances wer^ 
different from thofe of the prefent cafe, for thqr^ 
the offence was the joint crime of a Whole clafs o/ 
men afting as the combined merribers of an illegal 
fociWjr, but that at Hindon, the offences of eaci 
individual were feparate and diffcinft, and each was 
liable to a diftinft profecution at law, the conle-' 
quence of which, if he were convidted, would be, 
As to the lofs of his franchife, exaftly the fame as it 
he were puniflicd by a bill of incapacitation (i). 

The petition was ordered to lie on the table, till 
£192] the fecond reading of the bill; the petitioners to 
then heard by their couilfel againft the bill. 

A petition of the eleftors not mentioned in thi 
bill, and aga?nft whom there was no charge of bri- 
bery, and who had petitioned the Houfe on thtf 
28th of March, againft the former bill, was then 
read, pmying to be heard by counfel againft thaf 
part of the prefent bill which related to the altera^ 
tion of the right of eleftion. 

This petition was difpofed of in the fame manncf 
with the one which had juft been prefented. 

Then a third petition from the perfons difablei 
by the bill, praying that they might be heard by 
(1 ) Statute 2 Geo. II. cap. 24, 
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their counfel, againft that part of it which related 
to their incapacitation ; 

And a fourth, from John Nairn, clerk, to the 
fame effedt with his former petition of the loth of 
April, were prefented, and difpofed of in the like 
manner with the other two. 

Laftly, a petition was prefented from Thomas 
Howell, and Thomas Dukes, fetting forth; that 
theyobferved that feveral perfons had been left [^933 
out of the prefent bill, who were included in the 
former, for the purpofe, as they were informed, of 
being admitted witneffes, and that they were privy 
to, and delirous of giving evidence to the Houfe, 
of very interefting and important tranfaftions, re- 
fpefting the matters contained in the new bill, 
which, if difcovdred, and given in evidence, would 
cffeftually invalidate the teftimony of fome perfons 
included ih the former bill and omitted in this ; 
praying therefore, to have their names ftruck out 
of the bill, and to be produced and examined as 
witneffes. 

This petition was ordered generally to lie on the 
table. 

The order of the day being now read, the bill 
^ ordered to be read, and the counfel againft it 
(Mr. Pepys for the petitioners incapacitated by the 
Mr. Bearcroft for the other petitioners, elec- 
tors of Hkidon, and Mr. Macdonald for the Rev. 
Nairn) being called in, the bill was read a fe- 
time, and the petition of Thomas Howell and [194] 
others was read, and counfel heard. 
Vol.1. L ' The 
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The bill was then committed to a Committee 
of the whole Houfe for the enfuing day, and tht^ 
feveral petitions were referred to that Committee?, 
and the witnefles ordered to attend (i). 

On Thurfday, the 27th of April, the petitio-^ 
of Thomas Howell, and others, praying to be z^^' 
mitted witneffes, was referred to the Committee c^^^ 
the whole Houfe; and Mr. Elwes, Chairman (^^^ 
that Committee, reporting, thatThonw Hp.wel^^>, 
on being examined in relation to tlie non-atteiK^S* 
ance of Thomas Spencer and John Becket, two o*^ i 
the witneffes who had been fummoned, had gro&l^^ 
prevaricated, he was ordered to be commltteaf i 
to Newgate; and afterwards Mr. Elwes reports i 
ing, that William Lucas being examined befope I 
the Committee, had grofsly prevaricated, and given 
falfe evidence, he was ordered ta be committecj to 
the Gatehoufe. 

[195] A fimilar report, and the like order, were madCk ; 
concerning Henry Chant. 

And Mr. Elwes reporting, that Spencer and 
Becket had attended the day before, in purfua^cc 
of the order of the Houfe, hut had purpofely kept 
out of the way, to avoid being ferved with the * 
order for their attendance this day, they were: ofr \ 
(Jered to be fent for in cuftody of the ferjeajit. at ^ 
arms ; and an order being made for the Hoyfe ta 
refolye itfelf again, on Tuefday following, into % 
Con^nittee of the whole Houfe, for the further 

(I) Votes, p. 577»S7**S79- 

con- 
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ifideration of the bill, the ordei^ for the attend- 
:?e of the witncffes were renewed (i). 
On Monday, the ift of May, Thomas Howell 
s ordered to be removed from Newgate to the 
ttehoufe, having petitioned the Houfe for that 
rpofe {2r). 

On Tuefday, the 2d of May, the ferjeant at 
ns being called upon, to gjve an account of what 
d been done in- relation to the taking Thomas 
>encer, and John* Becket, the meflfengers, who 
ire fent in fearch of them, informed the Houfe, [ 
lat very ftrift enquiry had been made after them, 
ut that they were not yet taken; upon which 
ic Committee of the whole Houfe, for the confi- 
jration of the bill, was put off till the Monday 
Uowing, the orders for the witneffes were renew- 
i, and it being fufpefted, from the teftimony 
ven by the perfons who had been committed, 
at Mr. Smith and Mr. Fafham Nairn had been 
ncemed in fecreting Spencer and Becket, they 
nre ordered to attend on the Monday (i). 
On Monday, the 8th of May, petitions were 
efented from Howell and Lucas, acknowledging' 
eir prevarications, which they faid were unintcn-- 
>nal, but alledging they had declared all they 
lew concerning Spencer and Becket, and dcfiring, 
I account of their poverty, and their having fa-- 
ilies to maintain, that they might be adtnitted 

(1) Votei, p. 586, 587. (3) Ibid: p. 613. 

(2) Ibid. p. 607. 

L 2 • to 
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to alk pardon at the bar of the Houfe, and be dif- 
charged witjiout the payment of fees. 

Thefe petitions were ordered to lie on tha ta — 
ble. 

[197] The like information as on the Tuefday preced-^ 
ingj was given by the meflengers who had beerm 
fent in fearch of them, concerning Spencer anci 
Becket. 

Mr. Smith and Captain Faftiam Nairn were then, 
examined, in relation to the non-attendance of 
Spencer and Becket ; after which, the order of tfc^e 
day for the Committee of the whole Houfe on tb is 
bufinefs being r^ad, it was refolved. 

That it appeared to the Houfe. that from ttxe 
abfence of Spencer and Becket, two material wi^— 
nefles in fupport of the bill, it would not be c:^- 
pedient to proceed further in it, in this feffion ^:>^ 
Parliament. 

It was then feverally refolved. 

That the Houfe would take the report of iSrx^ 
feleft Committee, who were appointed to try tlr3^^ 
petition of James Calthorpe, and Richard Bed^" 
ford, Efq. into further confideratlon, as early 
poffible in the next feffion; that until then, 
warrant for a new writ (hould be ordered ; 
[198] And, that an humble addrefs ftiould be pr'^* 
fented to the King, to ilTue a proclamation for a 
prehending Spencer and Becket, with the promi- ^ ^ . 
of a reward, fo that they might be delivered ia 
the cuftody of the ferjeant at arms during thi-^ 
feffion of Parliament : 
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And, this addrefs was ordered to be prefented by 
fuch members of the Houfe, as were members of 
the privy council. 

Then, upon motion for that purpofe, the firft 
refolution of the feleft Committee, as agreed to 
by the Houfe on the 23d of February, was read; 
and then, upon a motion for that purpofe, the fol- 
lowing entry in the Votes of the Houfe, of the 5th 
of December laft, was read. 

Refolved, That, if it (hall appear that any 
^ perfon hath procured himfelf to be elefted, or 
returned a member of this Houfe, or endea- 
voured fo to be, by bribery, or any other cor • 
rupt praAices, this Houfe will proceed with the 
utmoft feverity againft fuch perfon (i)." 
-A.nd an order made. 

That the Attorney General do forthwith pro- 
* fecute Richard Smith, Efq- for the faid of- 
' fence." 

The fecond refolution was read in like manner, 
the like order made, that the Attorney Gene- 
^ fliould profecute Mr. Hollis. 

The third refolution being alfo read, and a mo- 
*^ion made, and the queftion propofed, that the 
A^ttorney General fliould profecute James Cal- 
thorpe, Efq. the previous queftion was put, and 
refolved in the affirmative ; and then the like order 
^as made for the profecution of Mr. Calthorpe. 



(1) Votes, p. 5, nde Cafe of St. Ives, note (B.) 

L 3 Laftly, 
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X^aftly^ the fourth refoLution being i^d, it ifras 
ordered, th^t the Attorney General (hould like* 
wife forthwith profecute Mr. Beqkford (i). 

The ^ddrefs for apprehending of Spencer and 
Becjket was prefented to the King, and the proclar 
piation iflued (z) ; but onThurfday, the jith -of 
[200] May, they furrendered themfelves, and^ it being 
feverally refojved by the Houfe, " That they had 
purpofely abfconded, in order to avoid being 
fcrved with an order for their attendance, a^wit- 
ncfles, on 4 Comniittee of the Houfe,** they 
were ordere4 to be committed to Newgate {3). 

( I ) Votes, p. 644, 645, 646, ( 2 ) IHd. p. £60. 
C47^ (3) ^*'*^- 67 1» 67 J. 
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iGE lii. <A.) It appears, by the Journals, that In ^^^^ 
in a cafe not unlike the prefent, a bill was Wn/X^ 
kght III for disfranchifing this borough, and for transfer- 
the right of choofing two meaibers of Parliament, to 
he freeholders of the Hundred where the Borough lieis, 
opting fuch of them as had a right to v6te for the borough 
)ownton. Oh this bccafion, a petition from fome bf the 
bitants of Hindon iVas prefented, in oppofition to the 
and was referred to the Committee appointed to prepare 
bring it in. On the 8th of February, lyof, the bill 
:d the Lower Houfe; but It dropt in the Houfe of Lords, 
•n. vol. xiv. from p. 5, col. i. to p. 184, col. I. fajftnu 

. 181, 187. (B.) ThAe were different plans propofed Note^ 
lifpofing of the two feats in Parliament, in cafe it had (B.) 
I thought proper to disfranchife the borough of Hindon 
ely. Some thought this a fair opportunity of beftowing 
il reprefentatives on one of thofe great manufafluring 
IS, fuch as Manchefler or Birmingham, which have not [202] 
:rto had any members of their own. But others were 
)iiuon, that, inftead of an a<Sl of favour, this would in 
1 4 truth 



2oa ' Notes on ihe Cafe of Hindon. 

Note truth be an injury, as all die expence, diffipation, and di/L 
^^^^^2^ fenfions, which are too often the attendants and confequeti.ces 
of elections, would be thereby introduced in the place of 
ceconomy, fobriety, and induftry. Another project was, to 
give the right of choofing two additional members to the 
freeholders of the county at large. The obje£lion to this 
was, that it would be an innovation on the conftitution, bjr 
altering the balance between the provincial and municipal 
reprefentation : that fuch examples become dangerous prece- 
dents, and therefore ought to be avoided. A third (cheme 
was, to give the right folely to the freeholders of the Hun-» 
dred, but that was, in a degree, liable to the (ame objedion i 
•and, as every one of the three defigns would have deprived 
the prefent unbribed e1e£lors of Hindon, and all fucceeding 
inhabitants, of a very valuable franchife, which they k^d 
done nothing to forfeit, the propofal of a bill for an entire , 
disfranchifement was rejefted, and a claufe was put into both 
the incapacitating bills, leaving the right of eleflion as for- 
merly, but communicating that right, jointly with the for- 
mer, to a new clafs of ele£tors. Who they were to be, was 
not filled up in either of the bills j however, as both were 
formed on the model of the New Shoreham aiSl (ii Georgp 
[203] III. cap. 55), fo moft of thofe who fupported them, were 

following the provifion of that a£l, in beftowing the j^^^^ 
right on the freeholders of forty flxillings a year within 
Hundred. 
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Of the BOROUGH of 
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In the County of W IL T 8. 



The Committee was chofenon Friday, the 3d of Janu^r 
and confiftcd of the following Gentlemen : 



Sir JohnHynde Cotton,Bt Cbairmati 
Richard Aldworth Neville, Efq. 
Charles Morgan, Efq. * - - 
Edward Roe Yeo, Efq. - - 
Sir George Robinfon, Bart. - 
Hugh Owen, Efq. - - - 
Lord Adam Gordon - * - 
Lucy Knightley, Efq. - - - 
Rowland Holt;, Efq. ^ * ^ ^ 
Edward Gibbon, Efq. - - 
Hon. Booth Grey - - - - 
John Dodd, Efq. - - - - 
Jofeph Bullock, Efq. . - - 

I 

Ofihi Petit hners: 
Sir Richard Sutton, Bart. • - 
Of the Sitting Metniers : 
Fletcher Norton, Efq. - - 



Cambridgeihir^. 

Grampound. 

Breconfhire. 

Coventry. 

Northampton. 

Pembroke. 

Kincardine(hire. 

Northamptonfliit^ 

Suffolk. 

Lefkeard. 

Leicefter. 

Reading. 

Wcndover. 



St. Alban's. 



Carliflc. 



Petitioners: 
Sir Philip Hales, Bart, and John Cooper, Efq. 
Certain Freeholders of the borough of Downton. 

Sitting Members : 
Thomas Duncombe, Efq. Thomas Dummer, Efq. 

Counsel, 
For Sir Philip HaleSy and Mr. Cooper : 
Mr. Mansfield, Mr. Lee. 

For the Freeholders Petitioners: 
Mr. Hardinge. 

For the Sitting Members : 
Mr. Serjeant Davy, Mr. Maddox. 
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ON Saturday, the 4th of February, the .Com- 
mittee being met, the petitions were read, 
fetting forth ; That feveral perfons were allowed to 
vote, at thip laft eleftion of burgeflfes for this place, 
who had no right, by which means a pretended 
majority was procured in favour of Duncombe and 
Dummer, and they were returned, although the 
petitioners. Hales and Cooper, had 'a clear majority 
of legal votes ( i). 

In the petition of Hales and Cooper, there was 
likewife a charge of bribery againft the fitting 
members; but this not being infifted on before 
the Committee, the only queftion was, concerning [20 
the right of the different perfons who had polled 
at the ele&ion to vote. 

(i) Votw» Dec. p. 19, 19 Dec. p. 97, 98. 

There 



\ 
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There is no determination of the Houfe o:f 
Commons, of the right of elcdkion in Downton. 

The numbers on the poll, as produced by Ed — 
ward Poore, Efq. the fteward and returning office jr^^ 
were : 

For Mr. Duncombe - • • 22 
For Mr. Dummer - ... 22 
For Mr. Cooper ----11 
For Sir Philip Hales - - - 10 

The counfel for the fitting members, on tl:^« 
opening of the caufe, would not admit any general 
rule as to the right of voting; but both fides, in 
their arguments, confidered it to be, " In perfoxus 
having a freehold intereft in burgage tenements, 
holden by a certain rent, fealty, and fuit of 
court, of the biftiop of Winchefter, who is lo-^^ 
" of the borough, and paying reliefs on dcfcerx^^ 
and fines on alienation.'* * 
The counfel for the petitioners objefted 
nineteen or twenty of the voters for the fittiirmS 
members. 

[209] One general objeftion, which applied to moft 
them, was Occafionality. 

It was proved, that the conveyances to fonr^^ 
were made in 1768, but that [the deeds had r^^*" 
mained ever fince that time in the hands of M ^ ^ 

[•A farther difcuffion of p. 173. Of Clitheroe in'178 ^ 
the burgage tenure right of and Luggerlhall in 1791 (bo^^^ 
eledlon took place in the cafe inedited) and the cafe ^> ^ 
of Downton, in 1784. i Lud. Horiham 1792. 2Fraa.p.i.^ 
p.I09|and in 17S5« 3 Lud. 

Dua- 
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Duncombe (who is proprietor of near two-thirds 
of the burgage tenements in Downton ;) that the 
occupiers had continued to pay their rents to him, 
and expedked to do fo when they became due s^ain, 
confidering him as their landlord, and being unac- 
quainted with the grants made by him to the 
voters; and that there were no entries on the 
court-rolls of 1768, of thofe conveyances, nor of 
the payment of the alienation fines. 

The conveyances to others appeared to have 
been printed at the expence of Mr. Duncombe, and 
executed after the writ and precept had iflued, 
fome of them being brought wet to the poll. The 
grantees did not know where the lands contained 
in them lay, and one man at the poll produced a 
grant for which he claimed a vote, which, on 
examination, appeared to be made to another 
perfon. 

Mr. Duncombe, at the poll, forbad the voters to [2 loj 
anfwer any queftions about their conveyances. 
The confideration in them all was five (hillings. 
The rent twenty (hillings a year. They were, by 
leafe and releafe, for life, with a claufe of re-entry, 
if the grantee Ihould affign without the confent of 
the grantor. 

It appeared, that the pradice of making fuch 
conveyances about the time of an eledion, had 
long prevailed in the borough, and that the votes 
fo made, are known by the name oi faggots. Mr. 
Poore, the returning officer, and father-in-law to 
the petitioner Cooper, and Mr. Hayes (formerly 

membcx 
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member for Downton) declared, that they ha 
always confidered thofe faggots as bad votes. M 
Poore acknowledged that on a former occasion I 
had, to oblige Lord Feverlham, then proprietor 
great part of the borough, voted under one of th(^ 
conveyances, but he faid he had, to him, expreflc 
his doubts of the legality of fuch votes. He , 
been returning officer ever fince 1745. A witng^ :Mh 
[211] (one John Quinton) aged 78, remembered a a»:»:a- 
tefted eleftion 47 years ago, when faggots w^:»ne 
ppUed on both fides, but there was no petitL<z>Jt 
then ; nor in 1 747, when the only conteft happeime<l 
which (till that before the Committee) has beea i-n 
Dawnton for 30 years pafl. Then, too, faggotsvr^ « 
polled on both fides. 

Mr. Poore faid, that, fince he had known t:tx^ 
borough, the perfon who had the prevailing interest 
and property there, and was therefore ftire of a lir*^- 
jority of undeniable votes, had always, at the time 
an eleftion, a number of thofe faggots ready,' 
provide againft any attack, upon that ground, fro^ 
another quarter. 

Such being the fubftance of the evidence upO^ 
this head, it was contended, for the petitioners. 

That the votes in queftion, were colourable* 
fraudulent, and void, both by the common law 
Parliament, and the ftatute of William III. cox*^' 
monly called the fpHtting aSI. 
. They argued as follows : 
[2^12] The flatviu againft occafional freeholders ^ 
3 count 1^ 
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:ounties (i), a^d in borpughs that afe couirijies^ of 
hemfelv^ (2(), and agsdnft occafioiuii freemen (3), 
lo not make any expjpefs provifioa cQnceowng 
>urg?ger tenxixe horough^;, but that votes plaii^ljr 
rauduknt, and occafional^ are^ bad by the common 
'aw of Parliament y is evinced by a variety of cafes, 
tn the very cafe which gave rife to the ftatute againft 
xcafional freeman, the Houfe, before the ftatute 
pai&d> dfitennined all the new votes to be bad (4) ; 
wxd. in that of Stafford, 4 February 1 724, the. Houfe- 
eefolved, 

" That perfons made burgeffes of the borough 
" of Stafford, in the county of Stafford, fince the- 
" death of John Dolphin, Efq* late member of 
" Parliament for the laid borough,, not being fons 
" of bxargeffes, or not having ferved fevea years: 
" apprenticelhip within the faid borougli, had not [2^^ sl 
" a right to vote in. the late eleftioa of a- hurg^fe 

tp ferve in this prcfent Parliament for the iaxdi 
" borough (5)/* 

In like manner in the. cafe of Wareham,. 1.9. 
January 1 74J. (6), (after the: twa ftatutes. againflt 
Ijifi votes of occafionai freehcddfirs forccointies^.andi 
hocQughs that are counties of thraifelves,) the- 
Houfe determined the right of eledticm* to: be^ as, 
fijUows: 

(1) 18 Geo. II. cap. 18. §3. (5) Journ. vol. xx. p. 391. 

(2) 19 Geo. II. cap. 28. col. 2. 

(3^) 3 Geo. III. cap. i5i (6) Jottrn.> vol. xxv. p. 481. 

(4) Jouni, vcd. xxix. p. 337. col. 2. 
coL 2. 



« Kefolved^ 
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^ Refolvcd, That the right of elcftion of bur- 

gefles to fervc in Parliament for the borough of 
" Wareham, in the county of Dorfet, is only in 

the mayor and m^ftrates of the faid boroygh, 
^ and infuch of the inhabitants of the faid borough 

as pay fcot and lot, and in the freeholders of 

lands and tenements there, who have been, boni 
" fidcy to their own ufe, in the adtual occupation, 
" or in the receipt of the rents and profits, of fuch 
[214] lands or tenements, for the fpace of one whole 

year next before the ekSlion, except the fame came 
^* to fuch freeholders by defcent, devife, marriage, 

marriage-fettlement, or promotion to fome be- 

nefice in the church (A)." 

Nay there was no particular limitation to occa- 
fionality at common law. Votes clearly fraudulent, 
and made merely for the purpofe of an ele&ion,* 
were badj though of a date more than a year an-' 
tenor to the eledtion. This appears from the cafe 
of Weymouth, and Melcombe Regis, 3 June, 
1 7 14, where votes of three years ftanding, being oc- 
cafional, were determined to be void(i). If that 
period is fixed by the ftatutes juft mentioned, they 
are to be conftrued to mean that perfons claiming 
to vote, who have become freeholders or freemen 
within the year, (hall be prefumed and holden to 
have become fo for the purpofe of the eledlion, 
without enquiry, and their votes rejedted; but 
they do not preclude an enquiry into the fraudu- 
lency or occafionality of votes, though of more 

(1) Jo.ttrn. vol. xvii. p. 665. Haflemcrc, /yra, 
od. a. Vidi tii# Cafe of 

than 
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than a year's (landing. Be this however as it may, 
with regard to the fpecies of votes which are the 
dired objedls of thofe ftatutes, fuch Votes as are not 
mentioned in them, as votes for burgage tenures, 
muft continue fubjedl to the fame objedions as 
fotmerly. They may be occafional, though not 
mentioned in thofe ftatutes, becaufe occafionaUty 
has been proved to cxift independent of the ftatutes. 
Perhaps occafionality and fraud are to he prefumed 
without enquir)', even with regard to them, when 
they have been made within the year, by an ana- 
logy to the provifion of the 3d of George III. 
againft occafional freemen, fimilar to the analogy to 
the -ftatute of the 19th of George IL which the 
Houfe feems to have followed in their decifion in 
the aboVementioned cafe of Wareham. But cer- 
tainly, if they are clearly proved to be fraudulent, 
they will be void, though of a date more than a 
year preceding the eledlion. Upon the whole, it 
l^ng proved that the conveyances in queftion, 
^^ried no beneficial intereft 5 that they were 
^cither followed by pofleflion of the eftates, or 

of the deeds ; (and it is laid down in Levinz, [216] 
P- X46, that the continuance of the grantor, in pof- 
^^flion, is a badge of fraud), nor by attornment of 
occupiers; and, that no adt of ownerftiip 
^Haitever has been exercifed by the grantees, both 
the votes under the conveyances of 1768, and thofe 
^niediately preceding the la ft election, as well as 
^^e conveyances themfelves, are fraudulent and 
^'^id. Indeed, nothing but a confcioufnefs of the 
Vol. I. M fraud 
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fjaud could have induced Mr. Duncombe to forbid! 
the voters to anfwer any queftions relating to their' 
conveyances^ To the laft clafs^ there is another 
objedlion.— The writ of eleftiony and precept, can 
only have in view thofe eleftors who exift at the 
time when they iffue 5 and therefore voters, whofe 
titles accrue afterwards, cannot exercife their right 
at that eledion (i). 

That thofe votes were bad,i by the ftatute of 
king William, will appear from exacaining the 
feventh feftion of that ftatute (2)^ whkh is as. 
follows : 

1 7] " All conveyances of any meffuageSy lands, tene*- 
" ments, or hereditaments, in any county, city^ 

borough, town corporate^ port, or place, in ordet 
" to multiply voices, or to fplit and divide the in-« 

tereft in any houfes or lands, among feveral 
" perfons, to enable them to vote at eleSions of 
^' members to ferve in Parliament, are hereby de-^ 

clared to be void and of none efFe£t, and no 
" more than one fmgle voice fhali be admitted for 
*^ one and the fame houfe or tenement/* 

It has been (hewn, that the conveyances in 
queftion were made in order to rmdtiply voices -y they 
are therefore void by the ftatute, and the votes 
claimed under them muft a fortiori be void. 

Befidcs the general objedtion of occafionality^ 
fourteen of the votes for the fitting members were 

(i) See the cafe of Briflol, (2) 7 and 8 Will. IIL cap. 
infra. 25, § 7. 
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itiipdched for reafons drawn from the nature of 

burgage tenements; 

They defined a burgage to be " one undivided 
and indivifible tenement, clearly defcribed, 
neither created, nor capable of being created, [218} 
within time of memory, which has immemorially 
given a right of voting." 

It appeared that, in the borough of Downton, 
there are burgages, which have been immemorially 
diftind: tenements giving a right to vote, known 
fc>y the different names of burgage half -burgages ^ 
^nd quarters of burgages. That the rent which has 
^.lAvays been paid to the lord for a whole burgage 
is one {hilling, for half a burgage fix-pence, and for a 
quarter of a burgage three-pence. That a quarter of a 
burgage, or ha/f a burgage^ are technical terms, and 
Hot expreflive of the fourth parts, or the halves of 
Whole burgages, but of diftinft and feparate tene- 
^nents of various extent, and apparently only fo 
Called becaufe the quit-rents they pay to the lord 
2ire halves or quarters of what whole burgages pay. 
By the pipe-roll of 1458^ the amount of all the 
bui^ges in the borough is dated to be 126 and 
« three quarters, and the rent 61. 6s. 2d. (K5*There 
xxiuft be a fmall miftake here. It ftiould be 
61. 6 s. 9d.— ) There is an old book of precedents [219} 
and forms for holding the court for the borough, 
where the burgages are ftated at 127 and three 
quarters. And by a prefentment of the jury of 
1677, the number is 120 and three quarters; 
which, if we fuppofe the (o) to have been written 
by miftake inftead of (6) will correfpond with the 

M 2 pipe- 
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pipe-roll. There are court books exifting'from tki^^ 
nth of James the firft, to tltQ 6th of Charles tl^^ 
firft, and from the 13th of Charles the fecond, ^ 
the prefent time, In thefe^ all the entries froxrra 
the I ith of James the firft, to the 28th of CharL 
the fecond, are of burgages, half-burgages, or qua^ ^ 
ters of burgages. After that date,. there are cntri^;^ 
of tenements fome fraftions above a half or 2 
quarter,, as of^^^ths ; the rent yd^ and of ^d. tzii^e 
rent 4d, but of none under a quarter^ 

Six of thofe who voted for the fitting member ts 
claimed under conveyances from Mr. Duncoml::> ^, 
each of a quarter of a burgage of land,, in what: is 
called Legg's Farm. — It appeared that Leg^^'s 
Farm is entered in the court-books as paying t^n 
[220} fliillings rcT^t to the lordf it muft therefore have 
conftituted ten of the ancient whole bur^ges > bxat 
BO traces could be fbown of any part of it havirxg 
' formerly conliftcd of quarter burgages.. It carr^.e 
m its prefent form, by mefne affignmentSy from ort^ 
Mr. Legg to the Duncombe family ; and no boun- 
daries or divifions can now be difcovered feparatinS 
it,, even into diftinft whole burgages. No attempt 
to divide it into quarters can be found before 
1708. 

Four voted under conveyances of quarters 
burgages of land in Butt's • Clofe, a piece 
ground paying four fliillings rent, and therefore 
confifting of four whole burgages. — ^This carr^^' 
entire to the Duncombe family in 1 700, and there 

are 
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sro. no houfes, or divifions of the land, Into diftlndl 
tenements* 

One voted for a quarter of a burgage of land in 
Farr's Farm. — ^This, confifting of five burgages and 
7: h alf of land, was fold by one Farr to Mr. Dun- 
^^T^nibe's family, 21 of April, 1708, and there is paid 
it five lliillings and fix-pence. There are no 
c \ 1 lions in this land. 

'"^ne voted f6r a quarter of a burgage of land in [221] 
T '^.'^ve's Farm. — -This was fold in 1708 by one 
'Onwe to the Duncombe family, as two burgages; 
't pays two Ihillings. There is no trace of its 
b V' i^S ever contained ancient diftind quarters of 
buigages. 

Two perfons, of the name of Eyre, voted for a 
tenement which is under one roof, and pays only 
fixrpence* Before it can^e into their hands this 
tenement belonged to one Wyche, an attorney at 
^alifbury ; and, though two families liyed in it 
in his tin^e, there wap -lUvrer more than one vote 
given for it. 

From thi$ evidence the counfel for the pcti-r 
tioners contended. 

That thefe fourteen votes^ not being for ancient 
quarters of burgages carrying immemorially a righ^ 
of voting, hiut for quarters of burgages s^ttempted 
to be newly carved put of larger tenements, and {o 
ill defcribed in the conveyances that it would be 
impoffible to fay what part of thofe larger tene- 
ments paffed, mufl:, according to the ni^ture of 
burgage tenure votes, be bad, and ought to be re^ 

M 3 jeftcd i 
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jefted ; that, ais to the votes of the two Eyres, their 
tenement had never before been underftood to 
carry two votes ; that if it had, it is improbable a 
man of Wyche's profeffion would h^ve fuffered 
one of them to lie dormant. 

The vote of one Rofe was objedted to, b^camfe 
the property was without the borough, and this 
vote was given up by the other fide. 

On the part of the fitting members the fads 
which were proved by the witnefles called by the 
petitioners, were not difputed ; but it was con- 
tended for them, in anfwer to the objections of 
fraud, and occafionality, ' ' ^ 

That all the conveyances were good, and ha<i 
paffed the property to the grantees, and therefore 
had carried the right of voting to thof^ grantees. 
They faid : ' - * 

Mr. Duncombe's advice to the voters not to 
anfwer any queftions, proves nothing: they were not 
obliged to anfwer any, Jf the grantees had at any 
time demanded the deeds of Mr. Duncombe, and 
[223] he had refufed themi, they could have maintained! 
an adion of trover for them. The Chancellor, 
if a bill were filed, would compel ^ delivery of 
them. They might have taken poflfeffion of 
the land, or have brought ejectments. They 
might now recover the profits which have been 
perceived by Mr. Duncombe, in adtions for 
money had and received to their ufe. The validity of 
fuch grants as againft the grantor, was deter- 
;iuned by the prefent Chief Juftice ef England^ 
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an the cafe of the affignees of Metivier, a bankrupt, 
againll Devifme. There, though the defendant 
had made a transfer to the bankrupt of India ftock 
merely for the purpofe of making a vote, it was 
hoiden that the affignees were entitled to the ftock. 
But it is faid, that thofe conveyances are fraudulent, 
as againft the other voters of the borough, — ^as 
^ainft the petitioners; and that the votes are .oc- 
cafioaal and void. This has not been proved by any 
parallel cafe of burgage tenure votes. The pradlice 
has prevailed, for a long courfe of years, in this 
borough, of making fuch votes, and till now has ' 
never been called in queftion. Fraud is wliere the [224] 
-parties pretend to do fomething, which in fad they 
do not: that is not the cafe here. Nothing which 
fey law a man has a right to do, can be faid to be 
fraudulent. If thofe conveyances were to be called 
a fraud on the other eledors, it might as well be 
faid, that the fufFering a common recovery, by a 
tenant in tail, is a fraud on the donor. Why did 
not the legiflature, when they made ftatutes, firft 
againft occadonal freeholders in counties, then 
againft fuch freeholders in boroughs that are 
counties, and laftly againft occafional freemen, ex- 
tend the fame provifion to burgage tenures.^ It 
cannot be faid that they were overlooked. There 
are about twenty-nine burgage tenure boroughs in 
England. Is it not evident that they were purpofely 
omitted in thofe ftatutes? And as to the idea that 
the ftatutes were only cumulative, and in affirmance 
of the comi^on law, there is not a word in any of 

M 4 them 
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them that can fupport fuch an opinion. Neithi 
is there any law which makes a diftiaclion bet we 
conveyances before and after the ifluing of tJha^e 
writ. 

Thofe votes cannot be faid to beaffefted by tir^e 
ftatute of the 7 th and 8th of King William, finczre 
it appears that the nymber of burgages in Dow 
ton, has not been increafed fince 1458; fo tlxsit 
there has been no multiplying of voices on the 
prefent occafion. 

The particular objedtion to the votes for Legg's 
^nd Butt's, Farr's and Dawe's land, and to thofe of 
the two Eyres, is that they were not given for 
ancient diftindt tenements. Put if it Ihould be 
thought that quarters of burgages carrying a right 
to vote, could not now be granted out of Legg'* 
and the other farms, will it follow that nothing w^s 
granted ? The purpofe was to grant that property 
which would carry a vote ; and, therefore, though 
^ mifdefcribed in the deeds, and called a quarter 
a burgage, a whole burgage pafied. In Roll^'^ 
Abridgement, (Title Graunts) (i) it is laid dow^r* ^ 
[226] That if one leafe to another, the meadows ia ^ 

and S, containing ten acres, and, in truth, tt*^ 
" meadows in D and S, contain twenty acres, ft i-'^ 

all the twenty acres ftiatl pafs." Each of tho^^ 
farms contain more whole burgages than there 
conveyances for them; therefore there have ri^^ 
been more votes cai*ved out of them than they ^ 
beari for there might be ten, inftead of fix yot^^ 

(0. Page 52. No, 24, 
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for Legg's Farm, and fo, proportionally, of the 
others.-^It is faid there are no boundaries to 
diftinguifli thofe different burgages, but if a man 
grant an acre of land in a field, the whole of which 
belongs to him, the grantee may take an acre 
where he will in the field. 

As to the votes of the two Eyres, their con- 
veyances are of different premifes, which have been 
Jong two diftind dwellings ; and there is no proof 
that there were never two votes given for them. 

After having thus endeavoured to anfwer the 
arguments of the counfel for the petitioners, they 
proceeded to impeach two of their votes, viz. thofe [227] 
of two brothers, John and George RuffeL 

The amount of the evidence concerning them 
was, that before 1713, two perfons, called Roger 
Plafket, and John Ruffel, having married two 
fi{(ers, each of them had a leparate houfe, in right 
of their wives —When Plalket died, his houfe came 
to Ruffel. He was father to the prefent Ruffels. — 
At his death, both Houfcs defcended to John, the 
cider brother; and he, by a deed of the year 1744, 
made over one of them to'his brother George, who 
has lived at a diftance from Downton, in the Ifle 
of Wight, ever fince 1746; fo that, of late, only 
one vote has been given for both houfes. In the 
entries, in the books of the borough, thofe two 
houfes are always fpecified as one tenement, paying 
feven-pence rent, fometimes in the name of John, • 
jindi fometimes of John and George Ruflel. A re- 
turn was produced of the year 1 7 1 3, and another of 

1726, 
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1726, figned by Roger Plafket, and John Ruffel; 
and feveral old witnefles fwore that the houfes are 
reputed to carry two votes. 

From thefe facts it was contended, that this was 
but one tenement ; that the two names to the in- 
dentures of return proved nothing, becaufe returns 
may be figned by perfons as witnefles, who are not 
eledors or parties to tbofe returns ; that, in fliort, 
thofe two votes were liable to the fame objeftions 
with thofe of the Eyres, 

Counsel for the Petitioners In reply. 

It is not true that the votes called faggots are 
now objcdled to for the firft time, as it appears by 
the Journals of 3d July j66i (B), that fuch votes 
were objcded to, in this borough, at that time. It 
is not material, in the prefent cafe, to confider how 
far the circumftances of their being made after the 
iflTuiug of the writ and precept, avoided the con- 
veyances and the votes made in 1774, as the peti- 
tioners will have a majority without them. It is 
far from being certain tiiat the grantees of 1768 
[229] could recover pofleflTion of the eftates, the deeds, 
or the rents and profits, from Mr. Duncombe; 
but, if they might, fhill it clearly was never the 
intent of the parties that they fl^ould : the 
grantees only thinking they acquired, and the 
grantor only meaning to pafs, a right to vote; and 
from the intent, the fraud muft be gathered, 
Thofe conveyances come v;ithin the definition of 
fraud given on the other fide, for they purport to 
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do, what in faft f hpy were not meant to do.. If it 
be true that the conveyances are good as between 
the parties, it does not follow that they are good in 
fuch manner as to afTed: the interefts of third per- 
fons. . Tranfaftions that are yalid between the 
parties privy to them, may be fraudulent and void 
.^s againft others. Thus, goods jJelivered by one 
perfon to another, may ftill continue the property 
of the firft, as between him and the bailee, and yet 
the creditors of the bailee may feize them in exe-- 
cution; for it is fraud upon third perfon$ to give 
a falfe appearance of property which may procure 
additional credit, to which the party's real cir- 
jcumftanccs would not entitle him. To fuffer a [230] 
recovery in order to bar an entail cannot be a 
fraud on the donor, for this reafon, that he muft 
be prefumed to know that he granted a defeafible 
pftate. 

It is doubtful how far different votes could now 
J>e niade out of Legg's Farm, or the others, by 
conveyance^ of whole burgages, becaufe it is im- 
poffible to trace the ancient boundaries of the 
feparate burgages of which they are compofed. It 
is faid, that if one grant an acre of land in a field 
which belongs entirely to him, the grantee may 
|:ake any acre in the field which he chufes. True; 
put how fliall a grantee of a burgage in I^gg's Farm> 
feparate his burgage from the refl: ? A burgage is 
fiot of a known meafurable extent, like an acre, 
^nd there are now no means of afcertaining what 
part of the whole farm one burgage makes, 
• But, 
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But, however this may be, it aever can bo 
holden, that a whole burgage pafled by thofe 
grants. In th^ cafe of the meadows, cited frorn 
Rolle's Abridgement, the whole meadows in D. 
and S. were le^ifed in exprefs terms, and the fubr 
fequent words merely (howed the leflbr*s idea of 
their extent, in which he happened to be miftaken^ 
but, in the prefent cafe, the only words defcriptive 
of the thing conveyed were, *^ one tiuarter of a 
btirgagCy^ which could never mean a whole burgage, 
What relief would the grantees pay? Certainly 
only three-pence. What rent? Threerpence; aijci 
(on alienation) the fine for a quarter, not that for 
a whole burgage. Nobody can fay, that, if thofe 
grants are good, Mr. Duncornbe could not in lil;c 
manner have carved forty quarters of burgages out 
of Legg's farm. 

The objeftion to the votes of the two Ruffek 
refts on much weaker ground than that to thofe 
of the Eyres. Returns have been produced more 
than fixty years back to which the names of the 
proprietors of both the Ruflels ■ houfes appear; an4 
it is always to be prefumed, that an indenture of 

[232] return is figncd only by voters, for they only are 
neceflarily prefent at the elediion. Befides, ftrongcr 
evidence cannot be given. Tiic poll-books of 
borough-eleftions are rarely printed, or prefervedj 
and, in this cafe, no polls of thofe years have been 
found. Two votes, therefore, have been given for 
-the Ruflclls* houfes, for. a fpice of time, equal 
what is fufficicnt, by law, to fecure property 

lands, 
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3 s, againft any claim whatfoever. In the cafe 
lie Eyres, the claim of two votes is only an 
Dvation of a few years (landing. 
Jpon the whole^ if the votes of the Ruflels 
uld be holden by the Committee to be good, 
votes of the petitioners would ftand as on the 
I, viz* eleven, and ten. — If they were rejedted, 
e, and eight • 

if the objection of fraud and occafionality fliould 
adopted by V the Committee, the petitioners 
iff have a great majority. But, although it 
)uld not, ftill, on the other grounds, the votes 
the fitting members muft be reduced to feven, 
if the Eyres votes were allowed, which could not [233} 
without allovring thofe of the Ruflel5llkewife,to 
le. So that in all events, one of the petitioners 
ift have a majority of two, and the other of one, 
jr the fitting members. 

The counfel finiflied on Saturday, the nth of 
bruary. 

On Monday, the 13th of February, the Chair- 
n of the Committee reported to the Houfe, 
.t the Committee having met that day, at half 
hour after one o'clock, purfuant to their ad- 
rnment of the Saturday preceding, and the ho- 
arable Booth Grey, one of the members, not 
ending, they had adjourned till the morning 
lowing, twelve o'clock. At the fame time he 
Drmed the Houfe, that he had that day receiv- 
a letter from Mr, Grey, which being delivered 

in 
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in at the table, and evidence being given to tt ^ 
Houfc that it was of the hand-writing of Mr. Gre^;^^ 
and ib.c letter being read, and the Chairman cz>f 
the Committee informing the Houfe, that tl-zm o 
evidence and arguments of counfel on both fidcss 

[234] were finiftied, but that the Committee had not 
yet come to any determination 5 it was ordere<z3, 
that Mr. Grey Ibould be difcharged from farther 
attendance on the Committee, and that the Com- 
mittee fhould proceed on the morning following/ 
according to their adjournment, notwithftanding 
Mr. Grey's abfence. Then, on the information of 
a member that Mr. Grey was in the country st 
too great a diftance for an order to reach him in 
time for his attendance the next day, an orcJ^f 
was made for his attendance in his place on JTxi- 
day (i)* However, the r>ext day, (Tuefday trie 
14th of February) Mr. Grey being returned, 
and having, in his place, informed the Hoai"^^ 
that he was very forry that his abfenting bimf<5tf 
from the Committee, had given the Houfe any 
trouble, but that the bufincfs, on which he 
obliged to go into the country, was urgent, and 
indifpenliible, the order for his attendance on Fri- 
day w^as difcharged (2). 

[235] On Tuefday, the 14th of February, the Chair- 
man informed the Houfe that the Committee had 
determined. 

That Thomas Duncombe, Efq. is not duly 
elcdlcd a burgefs, to ferve in this prefent Par- 
(i) Votes, p. 209, 210. (2) Ihl^i. i>. 21S4 

lianient, 
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" liament, for the borough of Downton, in the 
county of Wilts : 

That Thomas Dummer, Efq. is not duly 
" cleded a burgefs, to ferve in this prefent Parlia- 
*^ mentj for the borough of Downton, in the 
county of Wilts : 

That Sir Philip Males, Baronet^ the petiti-*. 
oner, ought to have been returned a burgefs, to 
ferve in thi^ prefeht Parliament, for the bdrough. 
of Downton, in the county of Wilts : 

That the faid Sir Philip Hales, Baronet, is, 
** duly elected a burgefs, to ferve in this prefent 
Parliament, for the faid borough of Downton : 
" Th^t John Cooper, Efq. the petitioners^ 
ought to have been returned a burgefs, to ferve 
in this prefent Parliament, for the borough of 
Downton, in the county of Wilts : 
" That the faid John Cooper, Efq. is duly [236] 
elefted a burgefs, to ferve in this prefent Parlia- 
- ment, for the faid borough of Downton." 

Thefe determinations were ordered to be entered 
in the Journals, and the return to be-amended the 
day following ( I ), which was accordingly done (2), 

(1) Votes, p. 2i6. (2) liU, p. 223, 
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Note p AGE 214. (A.) Neither the Durham cafe in 1761^ 
(A.) * nor the cafes of Plympton and Ipfwich, which were 
"^'^''''^ then cited, are exa£tly in point, as to occafionality at com- 
mon law. 

In the latter, the objeftion was not occafionality, but that 
the freemen had not been made according to the conftitu-' 
tion of the place, 1 April, 17 14. Journ. vol. xvii* p. 528. 
col. 2. 

In the cafe of Plympton, 28 Jan. 170^. It having ap- 
peared by the report of the Committee, that feveral hono- 
rary freemen had been eleded by the magiftrates, immedi- 
ately preceding the election of the members of Parliament, 
and that the right of the magiflrates to eleS fuch honorary 
freemen not having a previous title was difputed, the Houfe 
refolved, " That the proceeding of the mayor and corpo- 
ration of the borough of Plympton, in the county of 
Devon, in making freemen, after the death of his late 
Majefty, to vote at the laft eleftion, was illegal, 
" and contrary to the rights of . the faid corporation j 
and that thofe freemen then preUnded to be made, 
[238J ic have not thereby obtained any right to vote, upon that 

account, 
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account, in any future eledions/' Journ. voL xiv. p. 
151. coU I. 

Although, from the mention of the death of the late king, 
as the period from which the bad votes were to be dated, 
it would feem that the Houfe had occafionality in their 
view, yet we muft fuppofe that, when they declared the free- 
men made after that time to be only pretended freemen, and 
who had not acquired a right to vote at any fubfequent elec- 
tion, they muft have confidered them as illegally admitted to 
their freedom. 

In the cafe of Durham, 215 freemen were madejuft be- 
fore the eleftion, and 93 of thofe, were fworn in, on, or 
after, the day of the tefte. But, befides that circumftance, 
they were objected to as being made contrary to the confti- 
tution of the city. The Houfe refolved, ii May, 1762, 
** That the 215 perfons made, or pretended to be made, 

free of the city of Durham, fince the death of Henry 
** Lambton, Efq. late member of Parliament for the faid 

city, had not a right to vote in the late eledlion of a ci- 

tizen to ferve in Parliament for the faid city." Journ. 
vol. xxix. p. 332. col. I, 2. p. 337. col. 2. 

P. 228. (B.) The entry in the Journals of the 3d of Note 
July, 1661, is this, C^-) 
- Serjeant Charleton reports, from the Corhmittee of 
privileges, and eledlions, touching the eleilion for the bo- 
rough of Downton, that the queftion was, whether the 
out-livers that have freeholds, but no houfes, within 
the borough, had voices, and the opinion of the Com- [239] 
mittee that they had voices; and that Mr. Elliot, and 
Mr. Eyre had the major voices ; and were duly eledled, 
and ought to fit. But fome members infifting, that di- 
** vers inconfiderable freeholders were fraudulently created ; 
whereby the faid Mr. Elliot and Mr. Eyre obtained the 
majority of voices j concerning which fome of the evi- 
VoL. I. N dence 
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" dence was not heard;— The queftion was put, That this 
" Houfe doth agree with the Committee : Whereupon the 
" Houfe was divided— Noes 109— Yeas 108 j fo it pafTed 

in the negative. Ordered, that the fame be re-conunit- 
M ted, to the faid Committee, fully to examine the (aid point 
" of fraud." Journ. vol. viii. p. 288. col. 2. 

But nothing further appears on the Journals concerning 
this matter. 



tHE 

c A s 

OF THI 

CITY and COUflTY 

OF THS 

CITY of BRISTOL. 



.at a 



The Committee was chofen on Friday, the loth of Fe« 
bruary, and confided of the following Gentlemen: 



Right Hon. George Rice^Chairman 

Sir Richard Worfley, Bart. - - 

Nathaniel Polhill, Efq. . - - 

Sir Harbord Harbord, Bart. - - 

Sir Thomas Miller, Bart* - - 

Hon. Charles Finch - - - - 

Hon. Simon Frafer - - - - 

Henry Herbert, Efq. - - - - 

Walter Waring, Efq. - - - - 

John Buller, Efq. - - - - - 

Richard Milles, Efq 

Thomas Knight, Efq. - - - 

Charles Penruddocke, Efq. - - 

Nominees. 

Sir Edward Aftley, Bart. - * • 



I 



Carmarthenfliirc 
Newport, Hants 
Sputhwark. 
Norwich. 
Lewes. 
Caftle-Rifing. 
InvernefsQiire. 
Wilton. 
Coventry. 



Edward Bacon, Efq. 



\ Launcefton. 
Canterbury. 
Kent. 
Wiltfliire. 



Norfolk. 
Norwich. 



Petitioners: 
Matthew Brickdale, Efq. 
Certain' Freeholders and free BurgefTes of the City a 
County of the City of Briftok 

Sitting Members : 
Henry Cruger, the younger, Efq. Edmund Burke, Eft 

Counfel for the Petitioners : 
Mr. Mansfield, Mr. Hobhoufe. 

/^<?r Mr. Cruger: 
Mr.Bearcroft, Mr. Buller. 

For Mr, Burke : 
Mr. Lee, Mr. WUfon, 
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THE 

CASE 

Of the C I T Y and C O U N T Y of the 

CITY of BRISTOL, 



ON Saturday, the nth of February, the 
Cofnmittee being met, the two petitions 
were read, fctting forth; That the eleftion was 
boiden on the 7 th of Odober, and that, the 
ekSiOHy the petitioner Mr. Brickdale, together 
with Robert Cra^s Lord Vifcount Clare of the 
kingdom of Ireland, and Henry Cruger the youn- 
ger, Efq. and no other perfons, were candidates j 
that a poll was then demanded for each of the 
three candidates, proceeded upon, and adjourned 
to the following day ; that, on the fucceeding day, 
(the 8th of 0<5lober) Lord Clare declined prpceedr 
ing on the poll ; and that Mr. Brickdale the peti- 
t;ioner, having on that day a majority of votes, 
Qught to haye been declared duly eled^ed, and to 

W 3 kVi^ 
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have been returned; but, that Edmund Burt^^ ^ 
Efq. was, on the fame day, (the 8th of Odtobcr) 

firft named ^ candidate ; that the (heriffs, after * 

wards, on the ipth of Odober, and not beforCg^^^^^^ 

unjuftly and illegally awarded a poll to be taker ^ 

for ^Ir. Burke, notwithftaiiding the proteftatioerz^ 
of Mr, Brickdale, and many of the eleftors, to 
contrary. 

That, in order to influence the eleftion, 
numbers of perfons were admitted to the fireedc 



of the city, after the date, and ifluing forth of ths.« 
writ i and that they were illegally admitted, by tb-^« 
fheriffs,' to poll for Mr. Burke, and Mr. Crug&: :ar-| 
contrary to the ancient uf^ge§ and cuftoms of ttna^c 
city. 

That divers perfons, not legally admitted 
their freedom, nor having any right to vote, w& :xrc 
admitted to poll for Mr. Burke, and Mr. Gruger-^ 

That Mr. Burke, and Mr. Cruger, by therxr^.- 
felves, and their agents, and others, by their ptarxr 
[245] vity, and direftion, before and during the po^ J; 
were guilty of bribery. 

And that, by all thofe means, Mr. Burke, ar^^ 
Mr. Cruger obtained a pretended majority, ztrM,<d 
were returned s whereas Mr. Brickdale was durly 
elefted, and ought to have been returned. 

From the allegations juft ftated, it appears \ix^t 
|here were feveral queftions in this cafe. 

I. Whether a perfon may be elefted, who 
pomps a candidate on a day fubfequent to that on 
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which the eleftion was appointed to be holden, and 
on which the poll commenced. 

II. Whether perfons admitted to the freedom 
of the city of Briftol, after the date and ilfuing 
of the writ for an eleftion of members of Parlia- 
ment for that city, have a right to vote at fuch 
eleftion. 

«^ There is a general allegation, refpefting il* 
l^al freemen, and voters ; but, on the trial of the 
cafe, no other objeftion was gone upon, but that 
to the votes of freemen made after the telle of the 
writ. 

III. Whether Mr. Burke, and Mr. Cruger, or [246] 
either of them, were guilty of bribery. 

At the requeft of the counfel for the petitioners, 
and for Mr. Cruger, the Committee refolved to 
proceed upon, and determine, the firft queftion, 
before they (hould go into the reft of the cafe. 

The fafts on this head were as alleged in the 
petitions. One of the ftierifFs proved, that when 
Mr. Burke was nominated, on the fecond day of 
the poll, which was Saturday, they continued the 
poll till Brickdale and Cruger had a majority over 
Lord Clare, and then adjourned it till the Mon- 
day following, in order to take the opinion of the 
recorder of Briftol ; and that his opinion was in 
favour of Burke's admiffibility to be a candidate. 

The arguments for the petitioners were, in fub- 
ftance, as follows ; 

The eleftion is, in the eye of the law, completed 
Qi) the firft day. The found of voices, or the (hew of 

^ hands 
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hands on the view, is, in truth, the eleftion ; and 
the poll, if it be demanded, is only a method of 
afcertaining who has already been ele£ked by the 
majority of voices. 

No writ, or ftatute, warrants the opinion thsU 
the poll is the eledtion. On the contrary, by the 
ftatute of the 7th of Henry the Fourth, cap, 15. 
it is enafted, " That, on the day appointed by 
" that Aft, all they that be there prefent, (hall at- 
" tend to, and proceed to the eleftion aoid, ii\ 
like manner the writ direfts, " That the ele&ioi^ 
" fliall be made by thofe prefent at the proclama- 
" tipn (1)." Is it not therefore evident, that both 
the ftatute, and the writ, underftand the eledtion 
to be made on the day when the proclamation is 
made ? And if fo^, a candidate, who appears after 
that, day comes too late, and can no more be 
chofen, than if he were to come after the poll is 
clofed, and the return executed. 

Whitelock (2) in commenting on thefe words 
of the writ, " Thofe who Jliall be prefent at fuch dec- 

tioHy' fays, " That, though praftice warrants 
" the admitting voters to give their voice on the 

poll, who were not prefent at the proclamation 

for the eleftlon, the words of the ftatute, and 
" of the writ, feem to be againft it." But there, 
is no praftice, no precedent, to warrant the ad- 

(i) The words of the writ the IherifF of a common coun- 

to the IherifF of a county cor^ ty ; for which fee in/ray Cafe 

porate are, in this refpedt, the of Abingdon, note (A.) 

fame with thofe of the writ to (2) Pari, Writ. vol. ii. p. 2^. 

milfioa 
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miffion of a candidate after the firfl: day, and the 
words both of the ftatute and writ have been 
ihown to be againft fuch admiffion. Sir Edward 
Coke confiders the poll, not as the eledtion, but 
^s a mere nuqieration of the votes which had been 
given at the election, in order to difcover, with 
certainty, which of the candidates had the majo- 
rity. He therefore makes no diftindtion between 
a poll and a fcrutiny — His words are, ( i ) " For 
-^^ the eleftion of knights, if the party, or the free- 
holders, demand the poI/, the fheriff cannot deny 
the fcrutiny^ for he cannot difcern who be free- 
holders by the view; and, though the party 
would wave the poll, yet the ftierifF muft pro- [^49] 
■ * ceed in the fcrutiny." In the cafe of an aftion 
of debt on a falfe return, reported in Plowden^s 
Commentaries, all the judges feem to have treated 
the poll as diftind: from the eleftion (2). 

Many inconveniencies would attend the admif- 
fioix of candidates at any advanced ftage of the poll. 
For inftance: fuppofe there are three candidates 
nominated at the beginning of an eledlion, and 
Pertain eledlors give only fingle votes for one of 
the candidates, not being anxious which of the 
other two (hall be their fecond member ; if, a day 
or two afterwards, a new candidate could be re- 
^^eived, though thofe eleftors might prefer either 
of the other two to him ; and though they may 
^ fo numerous, that if they had known of him, 

(0 4 Inflit. p. 48. 

(2) Plowdcn's Comm. p. i 18. and tnfra. 

when 
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when they gave their voices fingly, they might, by 
giving fecond votes to one of the other two, have 
effeftually excluded him ; yet, as they cannot vote 
[250] again, this new comer may be chofen and returned, 
contrary to the fenfe and inclinations of the majo- 
rity of the voters (i). 

On the part of Mr. Burke, it was argued ; 
That in order to be elefted it cannot be neceffary 
for a man to be nominated, or to declare himfelf a 
candidate, that being a term of no determiried fig- 
nification in the law, 

In a cafe determined in the court of King's 
Bench, Lord Mansfield faid, " Candidate''^ is a 
" vague term. No certain idea is fixed by law to 
it ; furely afking a vote for a man is enough to 
make him a candidate (2).*' 
So far from its being neceflary to become a can- 
didate, a man may be ehofen and returned without 
his confent, yid againfl: his will. This is proved 
by the cafe of the county of Gloucefter, reported 
by Glanville (3); for there the Committee, and 
the Houfe, determined (9 April, 1624) that Sir 
[251] Thomas Eftcourt, having had a majority of votes 
on the poll, was duly elefted, and returned, al- 
though he had declared at the eleftion, that he 
defired not to be chofen (4) (A). 

If, to be chofen, neither the declaration nor 
aflent of the party is neceflary, it muft follow that 

(l) See infra, note (B.) (3) P. 99. 

(a) Combe *v, Pitt 3 Burr, (4) Jouro. vol. i. p. 759. 
p. 1590. col. |. 

yoicet 
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voices may be given for any man lawfully qualified 
to be elefted, at any time before the end of the 
poll. That voters, not prefent at the nomination, 
Bor on the firft day, may ftill give their voices, 
was admitted by the counfel on the other fide, and 
is proved to be unqueftionable by the conftant 
praftice, as well as by the determinations in the 
jcafe of Gloucefter juft cited, and in that of Arun- 
del in the fame author (i). Can it then be con- 
tended, that fuch perfons have fl:ill a right to-vote, 
but that, whereas thofe who were prefent the firfl 
day, and at the commencement of the poll, might 
have voted for any man in the kingdom qualified 
to fit in Parliament, and each for a different per- [ 
fon, they, on the contrary, muft vote for , one or 
other of two or three people, propofed on that day, 
or elfe not at all ? 

Where the law feems to confider the eledion as 
happening on the firft day, it is only by relation, 
and legal fi&ion ; as the term in Weftminfter-hall, 
and the whole feflion of Parliament, are confidcred 
as one day. The ftatute of the 7th of Henry the 
Fourth was made againft the partiality of ftieriffs;^ 
who ufed to fummon only whom they pleafed, and 
to admit the votes only of thofe fo fummoned. 
It therefore enadled, that not merely a partial 
number of eleftors, as formerly, but that all pre- 
fent fhould vote at the eleftion. Shall a ftatute 
whofe objeft was to extend, be fo conftrued as to 
parrow the right of eledtion ? 

j^i) Glanr* p. 71. Journ. vol. u p. 748. col« z. 24 March i62{« 

There 
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There can be nothing inferred from what has 
been cited from Whitelock, In another part of 
the fame work, it is plain that he underftands tho 
words " t/tofe prefent'' to be ufed in contradiftinc-! 
tion to, and to the exclufion of, votes by proxy. 

[253] *^ Eledions," fays he, " cannot be made but by 
" the perfonal prefence of the electors, yet fufFrages, 
" in councils, are fometimes admitted to be by 
" proxies (i)." There is great inaccuracy in tho 
paflage of Lord Coke's fourth Inftitute, which 
has been relied on. He there confounds the poH 
with the fcrutiny^ although they are two very dif-. 
tinft things. In every place, the returning officer 
muft grant a poll, if demanded, but it is at his 
difcretion to grant a fcrvitiny, unlefs in the parti- 
cular cafe of the city of London, where, by fta-. 
tute (2), it muft te granted, if demanded. N«r 
thing in Plowden's Report of the cafe quoted by 
the counfel for the petitioners, will fupport their 
doctrine ; but if any thing there (hould be thought 
to favour it, little ftrefs will be laid on what is put 
in the mouths of the judges, relating to the law of 
Parliament, in a cafe where one of them is mad^ 
to fay, That the Houfe of Commons never de- 

[254] termines any queftion by poll (3)," when, in 
truth, every queftion, on which there is a divifion 
of the Houfe, is fo determined. 

But the Statute-book will beft ftiow the fenfe 
of the legiflature on this fubje6t. From a review 

(1) Vol. I. p. 390. (3) Plowd. Comm. loc.cit* 

(2) II Geo. I. sap. 18. §4. p. 126. 

of 
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of the a<5l5 of Parliament concerning eleftions, it 
will be feen, that the ekElion and the pll are ufed 
in thofe a6ts interchangeably, as fynonymous ex- 
preflions. Thus by the 7th and 8th of William 
III. cap. 25, fed. 3. and 5. it is enafted, " That 
in cafe the eledion fliall not be determined 
upon the view, but a poll lhall be required, the 
fherifF fliall forthwith proceed to take the pally 
^ and fliall not, by any unneceflary adjournment, 
protrad the eleSiioHy but fliall duly proceed, 
from day to day.? By the loth of Anne, cap. 
^3* fedt. 5. " The flierifF, or returning officer 
muft within 20 days after the eleElion deliyer 
^ over, upon oath to the clerk of the peace, all 

the poll-books of fuch election, without any al- [255] 
teration," Does election there mean only what 
pafles on the firft day, or before the beginning of 
tHe poll ? Impoffible. In counties where the num- 
ber of freeholders is fometimes very great, eleftions 
^ecjuently laft feveral weeks, and the legiflature 
^ould never intend to enaft, that the poll-books 
ft^Quld be delivered up before the poll was con- 
cluded. By the freeholder's oath, i8th of George 
. cap. 18. every freeholder is to fwear, " That 
he has not been polled before at that ekElion^ 
If the poU is not the eleRioH^ but merely a fcrutiny> 
^ man might fafely vote every day, notwithftahd- 
ing his having taken the oath. Indeed, he could 
Hot be polled at the eleSion^ and the words of the 
oath would be unintelligible, 
if there were no cafes in point to be found, that 

would 
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would only prove that the objedion now made i^:::^ 
the eledion of Mr. Burke, had never been thought 
of before. But there are cafes in favour of Mmr-* 
Burke* It appears by the Arundel cafe, reporter <J 

[256] by Glanville, that the two members may be chc^ 
fen at different times, one firft, without any non^ m- 
nation of the other, and afterwards a poll be takex^ 
for the other, between two new candidates ; and 
the Houfe refolved in that cafe, that at this choice 
of the fecond member, the eleftors might have 
voted for either of the two' declared candidates, 
or for any other (i)/^ In the cafe of Montgo- 
mery, 17th January, 1704-, one of the points £43r 
Vaughan the petitioner was, that there had beea 
furprize in Mafon the fitting member's appearing ad 
a candidate. It was proved that it was not knowii 
that Mr. Mafon intended to ftand candidate, nox 
that he had appeared in the town, until they ha-^i 
adually begun the election ; then one Mr. Powell 
demanded a poll for Mr. Mafon, and Mr. Mafon 
himfelf appeared as a candidate; and, upon a poll 
there were for Mr. Mafon 41; for Vaughan 3^^- 
The hoiife refolved, that Mafon was duly ele&;ec3 

[2 57] (2). If a candidate can appear after the beginningf 

of the poll, when what is contended to be the , 
eleftion is over, though on the fame day, one may 
as well appear on any fubfequent day, while the 
poll continues, that is, in the words of Glanville 
(3), " While the eledion is ftill in hand, and un*) 

(1) Glanv. p. 74. (3) Loc. cit» 

(») J corn. vol. xv^ p. 94, 9 j. 

finiihedj" 
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^ finiftied for no reafon can be given why a per- 
fon appearing on the firft day, but after the com- 
mencement of the poll, fhall be ftill eligible, and 
one who appears on any future day of the poll, 
(hall not ; and, in the cafe of Beeralflon, 28 
April, 1640, the Houfe held the eledion of a Mr. 
liarris good, although eleven days had intervened 
between that, and the election of the other mem- 
ber; the other having been chofen on the i6th of 
March, and Mr, Harris not till the 27 th, and not 
having appeared as a candidate on the 17 th (2). 
(B). 

Arguments ab inconvententi are, and ought to be 
of weight, in guiding us to the true interpretation 
c£ the law where it is doubtful, fince it Ihould not [258 J 
be fo conftrued as to lead to abfurdity, or injuf- 
tice* But the inconvenience fuggefted by the 
counfel on the other fide is, in fa<St, none ; for why 
Ihould not the voters in the cafe put, exercife 
their franchife completely at firft ? They may give 
their fecond vote for whomfoever they pleafe 5 and 
if they do not, they will only have themfelves to 
blame, and they will lofe one of their votes, in the 
fame manner as they would both, if they Ihould 
not attend the eledtion at all. 

But a real inconvenience, and a very ferious one, 
would arife, if the law ftood as the counfel for the 
petitioners contend. Suppofe, in- the cafe of only 

<i} Joumu vol. ii. p. 14. col. 2. 
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three candidates nominated at the beginning, A, 
B, and C, the third C, to be obnoxious to the ma- 
jority of the eleAors, and therefore to have no 
chance againft the other^two ; and fuppofe a coilrupt 
agreement between him and the firft. A, that, after 
the firft day of the poll, A (hall decline ; then the 
eledlors who have not yet polled muft perfift in i 

^259] voting for the perfon who has thus abandoned 
them, or they muft either not vote for a fecond 
member at all, or elfe give their voices to t^e party 
on whofe account the firft had declined ; and he 
muft, if he have a fihgle voice, be returned as duly 
eledted, even if he were the perfon in the world , 
whom the major part of the voters would leaft wife 
to have for their reprefentative. 

After deliberation, the Ck)mmittee, by thw 
Chairman, informed the counfel, that they were of 
opinion : 

That Mr. Burke, was eligible. 
After this decifion, the Committee defired, that 
the counfel for the petitioners would fpeak firft, 
and leparately, to the charge of bribery ; becaufe 
if that were proved, it would put an end to the 
caufe. But, they declined that mode : and having 
moved that the queftion concerning the right of elec* 
tion fhould be feparately argued, and determined j 
alleging, that fuch had been the ufual pra6cice, 
before the old judicature, where there was nO de- 

[260] termination of the Houfe, and the right was dif- 
puted; the counfel on the other fide objedled to 
this ; and the Committee refolved, 

6 « That 
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' ** That the counfel for the petitioners (hould 
** proceed to open the whole that remained of their 
cafe*" 

• There is no determination of the Houfe, of the 
right of eleftion in Briftol, but it feemed to be 
taken for granted on both fidesj that It is " In the 
**' freeholders having freeholds of forty (hillings a 

year, and the free burgeffes." 

The numbers on the poll, as produced by one of 
the returning officers, were, 



For Cruger ------ 35^5 

For Burke * - - -27 07 

For Brickdale 2456 
For Lord Clare - - - - - 283 



It was admitted on both fides, that, if the votes 
of thofe perfons, who were admitted to their 
freedom after the tefte of the writ ought to be ftruck 
off, Mr. Brickdale would have a clear majority over 
Mr. Burke, and vice verfa. 

■ The counfel for the petitioners contended ; That, 

by cuftom, and the ancient ufage of Briftol, fuch [261] 
perfons have no right to vote ; and that fuch a 
cuftom is legal, reafonable, and convenient j and 
they argued, that, independent of fuch a local 
cuftom, the votes of -freemen, admitted after the 
tefte cxf the writ, are bad upon general principles* 

To prove the cuftom, they produced the follow- 
ing evidence : 

■ Sir Jarrit Smith, formerly an attorney, faid. That 
he was about eighty-four years of age ^ That he 
remembered all the elcaions for Briftol fince 17 12, 

Voh.L O and 
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had taken an active part in many ; That he 
took no concern in the eledtions of 1712, and 
1714-; but that he was a manager at the contefted 
eleftion of 1722 ; That, on that occafion, no free- 
men were fufFered to vote, who had been admitted 
after the tefte of the writ; That they were foexafi, 
that, if they met with ony rafure in the copy of^ 
admiflion tendered by a voter, they fent for the 
corporation-book to afcertain the true date ; That 
feveral admiflions appearing to bear date on the 
day of the tefte, cavils arofe about M^i»,'andto 
[262] fave time, it was agreed, that the votes of thofe free- 
men (hould be taken ; That at the next eledtion, 
of 1727, which was alfo contefted, and where he 
was a manager, the votes of perfons made free after 
the tefte, were rejeded without controverfy or 
difpute^ That the fame rule was followed in 17341 
1 739, and 1 7 54, when the eledlions were conteftedi 
and he was a manager, and in 1756, when he was 
a candidate, and there was a very warm conteft} 
That there has been no conteft fince that ycar,tiU - 
the laft eieftion ; That, from a knowledge of the 
cuftom, perfons entitled to be made freemen have 
ufually preffed in at the chamberlain's office, to 
get admitted before the tefte, that office being gc* 
nerally open at ftated hours for that purpofe j That 
he did not recoiled tliat there was any agreemenl of 
the candidates, that freemen made after the tefte 
Ihould not vote; That hje thought the cuftom im- 
memorial; That, when he was a candidate, he had 
entered into no fuch agreement* That at the laft 
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eleftion, he liad polled for Mr. Brickdale, but had 
not aiked a lingle vote for him, not even that of his 
own fon. 

On his crofs examination, a brief of his, which 
was proved to have corredtions on it, in his owii 
hand-writing, was produced, being defigned for the 
Houfe of Commons, on occafion of the election of 
1734, when Mr. Cofter, one of the candidates who 
were returned, was petitioned againft by Mr. 
Scrope, the recorder of Briftol, who had alfo been 
a candidate. In. this brief the right of eledliori was 
Hated to be, " In freeholders of forty ftiillings a 
year, and in al/freemeny'refidcnty or non-refident, 
except fuch as lived in alms-houfes an agreement 
was ftated to have been made, between the con- 
tending parties, " That to prevent difputes, free- 
men admitted after the telle ihould not be 
polled," and the witnefs's name flood on the 
brief, as .the perfon who was to be called to prove 
this agreement- ({^ The caufe never came to be 
tried, the petitions having been withdrawn) (i.) 

William Hart, Efq. faid^ That he was upwards [264] 
of feventy ; That he remembered his father's being 
a candidate for Briftol) in 1722; That it was then 
received as a general rule, that no freeman, admitted 
after the tefte, ftiould poll) and that none did poll; 
That, in 1727^ they did not, for this reaion, attempt 
to have any admitted after the tefte; That fuch 
freemen did not vote in 1734, That he was a 



(i) 22 April, 1735. Journ. vol. xx'i. p. 472. col. 2. 

o 2 manager 



264 CASE VL 

manager in all thofe eledtions ; That in 1739, th^^& 
fame rule was ftill obferved ; That, on that nrrg=^_^ 
fion, he attended at the office to get freemen aci^ 
mitted, and left off as foon as the tefte of the wr-i-t: 
was known ; That he believed the manners, on tkrxc 
other fide, did fo likewife ; That he believed, tii^art 
in 1756 fome were polled who had been admitt^cJ 
to their freedom on the day of the tefte. 

On his crofs examination, he faid ; That he re- 
membered the cafe of Cofter and Scrope, in 173^; 
That Scrope attempted to confine the right of elec- 
tion " To the freeholders of forty (hillings a year, 
[265] " and the freemen rejident within the ioraughypByiag 
" fcot and lot That in 1722, and in 1727, lie 
did not know of there being any difpute about the 
votes of freemen admitted after the tefte; That he 
muft have heard of it if there had been any; That 
the fir ft time he heard the fubjeft talked of, was in 
1734; That, in 1754, and 1756, he thought no 
fuch votes were offered ; That he did not know 
there was any bye-law to this purpofe. 

Thomas Harris, Efq. faid ; That he was one 
the returning officers, in 1754; That he, and hi^ 
colleague, determined to refufe the votes of freem^^ 
admitted after the tefte, conceiving that fuch 
the ancient eftabliflied ufage ; That neither of th.^ 
candidates objefted to the rule, and that it wa-* 
obferved throughout ; That it was fettled by 
agreement of the ftierifFs and candidates, that perfcMic^ 
admitted to their freedom on the day of the teft^ 
ftiould be allowed to vote, 

Rowle^ 
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Rowles Scudamore, Efq. Barrifter, fald ; That he 
was fteward of the IherifF's-court in 17 54, and in 
1756 ; That there was in 1754, an altercation about 
the votes of perfons admitted to their freedom upon 
the day of the tefte, which was fettled by all the 
parties agreeing that fuch perfons ftiould vote; 
That the fame agreement was made in 1756, but 
that it was generally underftood on both occafions, 
that none made free after the day of the tefte could 
vote, and that there was no difpute on that 
fubjcd:; 

" It appeared, by the corporation-books, that 
many perfons had been admitted to their freedom, 
fubfequent to the tefte of feveral writs where the 
ele&ions were contefted ; and, on the examination 
of the poll-books of thofe eleftions, none of them 
yrere found to have voted. 

At the laft eledlion, the firft vote of this fort 
which was tendered, was objefted to, and they were 
all entered on the poll with a Quere. 

Such being the evidence brought in fupport of 
the cuftorn, it was faid ; That it had been eftablifli- 
ed by the teftimony of perfons beft able to know 
the truth on the fubjeft ; men who had adted, at a 
variety of contefted eleftions, in the characters of 
^ents, candidates, or returning officers. 

The brief, which has been produced can prove 
nothing, for no inference can be drawi; from what 
a folicitor ftates in a brief, in favour of his client. 
Xf the cuftom is proved, it is a lawful and reafonable 
pufton). This the Houfe has recognized in the 

P 3 cafg 
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cafe of Norwich, by confirming a fimilar ufag< 
there. 

12 March 1 70 Refolved, " That fuch perfons 
" as had a right to their' freedom in the city 
" Norwich before the tefte of the writ, and too 

out their freedom after the faid tefte, not havii^ 
" demanded the fame before the faid tefte, ha^-^ 
*^ not a right to vote in the laft eleftion of citi^e:»r^s 
" to ferve in this prefent Parliament for the fa^i <J 
" city (i).'* 

Independent of the ufage, votes of freemen ma.<=3 e 
after the tefte of the writ, are bad on general pri jn: 
ciples ; for the writ muft be fuppofed to fpeak of 
eleftors, qualified to be fo at the tinie when it iflii.es, 
[268] not of perfons who become fo afterwards Q^)* 
Votes too of perfons who take up their freedom, 
on the eve of an eleftion,- merely on purpofe to 
vote, (as was done by thofe now objedted to, being 
moft of them men entirely unconne(Sted with Brifr 
tol, and who never before had thought of claiming 
to be made free of that place,) are bad on the gene-r 
ral ground of fraud ancToccafionality (3). 

On the head of bribery the fafts came out to be a 
That a Committee of gentlemen who were in the 
interefts of Mr. Burke and Mr. Cruger, had paid 
the fees of ad million for the new freemen, with 
money raifcd by fubfcription for that purpofe ; but 
that neither of the candidates had fubfcribed, or 

(1) Journ. vol. xiii, p. 791* Downton, p, 216. 
f ol. 2. (3) Uid. Note (A.) p. 237- 

(^) Vide /ufra, Cafe of 

paid 
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paid any of that money, and that no prbmife had 
been defired of the freemen fo admitted, to vote 
for any one, as the condition of their fees being 
paid. 

The counfel for the fitting members called 
J^oftor Britton, aged fixty-three, to give evidence 
on the queftion concerning the right of perfons ad- [2-69] 
mitted, after the tefte of the writ. What he faid 
^ici not materially vary from what has been ftated. 

They argued, that the cuftom contended for, 
l^ad not been proved. 

If fuch an ufage has always prevailed, it muft 
^p>pcar by the books of the corporation, and other 
Written documents; it muft be known to a great 
''Xxunber of witneffes; every alderman, every mem- 
t>er of the corporation of Briftol, muft know it; yet 
Jcxone of thm have been produced to prove it. 

The brief of Sir Jarrit Smith proves, that, in 
1 734, the contending parties agreed^ " That perfons 
made free after the tefte of the writ, ftiould not 
vote/' To what purpofe this agreement ^ if there 
'Was a clear eftabliftied cujiom againft them ? Does 
tiot the agreement demonftrate that the cuftom 
did not exift? What appears upon that brief is 
not like the common contents of ^ brief drawn up 
by a Solicitor in behalf of his client. Sir Jarrit 
SiYiith is there ftated as a wifmfs^ who was to prove 
the agreemait to exclude thofe who were admitted [270] 
after the tefte; and it was reyifed by himfelf, and 
corredled with his own hand, 

Jf the ufage originated frorn the agreement of 

o 4 parties, 
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parties, it muft fall to the ground; for it is aik. 
eftabliftied maxim, that no confent of parties cam^ 
^ter the right of eledtion. This was determine(S^ 
by the Houfe in the cafe of Cirencefter, zi Mxj^ 
1624(1). ' 

Even if the cuftom had been proved, it woulc^ 
require ftrong precedents to fupport fuch a cuftonc^ 
againft men having an antecedent inchoate rigb. 
to their freedom. In the Norwich cafe, which h^^s 
been relied on, only thirty-fix votes were objefte «1 
tO| and rejefted in confequence of the refolution c^F 
1 70 1. Can we believe that, in fo populous a city 
as Norwich, when there was a contefted eleaiojxn, 
only that fmall number of perfons entitled to th&5x 
freedom birth or other antecedent rights^ fliouJLcI 
demand to be admitted ? Ought we not rather -to 
[271] conclude, that the thirty^fix were honor/iry freemexi, 
who had been eleEled before, and were admitt&<i 
after, the tefte ? Befides, the refolution does vi<^^ 
lay down a general rule even for that place, b"«Jt 
only declares that the votes of freemen who h^^ 
been fo admitted on that particular occafion, weX"^ 
bad. ^ 

But the cuftom in this cafe not being prove^3i? 
the votes in queftion cannot be impeached on zx%y 
other ground. 

There is no law to make the tefte of the writ tfci^ 
line, beyond which perfons, having an inchoate 
right to vote, cannot complete it, fo as to exercii^ 

(1) Joarn., vol. L p. 708, col. i. 

" - their 
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their franchife at that eleftion. In feveral cafes, 
the Houfe has allowed the votes of perfons, having 
an antecedent right to their freedom, although 
never admitted. In the cafe of Guildford, 3 Feb. 
1744-5 it was admitted before the Committee of 
^ eleAions, " That one who has ferved a feven years 
apprenticeftiip in the town to a freeman, is, ipfo 
yiaSo^ a freeman ( i And in that of Sudbury, 
19 Jan. 170^. it was refolved by the Houfe, [272] 

That perfons having certain inchoate rights to 
freedom (defcribed in the refolution) have a right 
to TOte, without any admifGon (2)." — In New- 
^^ftle, the conftant practice is to hold a guild, after 
the proclamation, in order to admit freemen who 
^^ve an antecedent title ; and this was never ob- 
J^^ed to. — At the laft ele£lion for the county of 
^^onmouth, a perfon who had voted having died. 
Pending the poll, his fon voted for his land, and his 
^ote was holden to be good. 

Great inconvenience would follow, if the teftc 
the writ were to be fixed as the period, beyond 
"^Hich no freemen can be admitted. It might 
the means of improper influence and par- 
*^^J.ity; for, on an intended difTolution, a candi- 
^^-te, who happened to be in the good graces of 
^^ofe whofe fituation makes them acquainted with 
a de^gn, might be apprifed, in time to have 
many of his friends admitted as would out-num- [2^731 

^l) Journ. vol. xvi. p. 477, col. 2. See the refolution dated 
P^l. I. at large in the cafe of Sud- 

Jonrn, vol. xiv. p..i9lf bury, infra. 
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ber thofe of an ^ntagonift v^ho had not the means 
of fuch ufeful intelligence. 

As to occafionality ; It is clear from the Dur- 
ham ad (i), that this objedilon cannot lie againft 
men poflefled of an antecedent title, for tHy are 
excepted out of the reftridtion of that ftatutc. 
The exception with regard to Norwich and Lon- 
don, in the Durham aft, only corroborates the in- 
ference drawn from that aft. There is a partica-« 
lar ftatute for regulating eleftions {2) in the city 
of Norwich, by which every perfon before he cm 
poll at an eleftion of members of Parliament, muG: 
fwear> " that he has been admitted a freeman o€ 
" that city for twelve calendar months/' It is 
therefore provided, that the Durham aft (hall not 
extend to Norwich, left, otherwife, the exception 
with regard to perfons 'having an antecedent rigb.t 
to their freedom, ftiould have been thought to re- 
peal as to them the provifipn juft ftated from the 

[274] ftatute relating to that place. The fame reafoning 
will apply to the exception of London, becaufe, 
by the ftatutc for regulating eleftions in that city, 
no perfon can vote for members of Parliament there, 
who has not been aftually on the livery twelve ca- 
lendar months (3), 

Indeed it would be abfurd to objeft occafion- 
ality to perfons entitled to their freedom, by birth, 
marriage, or fervitude, fmce nobody ever entered 
into the relations of Ibn, huft>and, or appren- 

(1) 3 Geo. TIL cap. 15. (3) 11 Geo. I, cap. 

(2) 3 Geo. II. cap. 8. ^ 14. 

tice. 
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tice, for the purpofe of acquiring a vote. Such 
perfons are to be confidered as having purchafed 
their right ; and it would be unjuft to prevent their 
perfcdting and exercifing it, at any time when they 
pleafe. Occafionality can really be objected only 
to honorary freemen, who have never any con* 
ne&ion with the borough, and might be broyght 
in, in fuch numbers as to deprive the fair freemen 
of all the benefit of their franchife. 

As to the charge of bribery; It has been proved 
that there was not a farthing paid by the fitting [275X 
members for the admiflion fees. If candidates, or 
their agents, or perhaps, even their partizans, were 
to pay for the admiflSon of freemen with a condi- 
tional ftipulation for their votes, that would be 
corruption, and would affeft both the eleftors and 
the eledted. But, if even a candidate were to pay for 
filch admiffion without any ftipulation, ffiis would 
be entirely innocent ; as much fo, as when one de- 
fends the rights of his conftituents on petitions in 
Ae Houfe of Commons, or fVarrantos in the 
courts of law. 

In the reply, the counfel,.on the part of the 
Petitioners, infifted; 

That the cuftom had been proved. 

It is a ftrange objedion that fo few witneffes 
have been called to eftablilhed the cuftom, when, 
the other fide, they have called none to con-r 
tradift it. It is faid, that the members of the 
corporation of Briftol have not been produced to 
prove it. Why have they not been called to dif- 

prove 
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prove it ? This is not a cuftom of fuch a general 
fort as to be commonly talked of. It could only 
come in queftion at the time of a contefted elec- 
tion, and, as was faid before, the witneffes who 
have appeared to prove it, are men who, by being 
adkively concerned on fuch occafions, were moft 
Jikely to be acquainted with it. It is not the 
pra&ice any where to enter the right of eleftion 
in the corporation-books: if it were, that rigbt 
would foon come to be vefted folely in thofewho 
have the care of, and power over, thofe books. 

The agreementSy at feveral elections, that perforxs 
admitted on the day of the tefte ftiould be allowec3 
to vote, is the ftrongeft evidence that thofe ad-r 
mitted after could not vote. If thefe could hasre 
voted, the right of thofe could never have been a 
queftion. It is contended, that thofe admitted 
after the tefte were excluded merely by the a^ree-' 
ment of the parties 3 but can it ever be believed 
that the perfons fuppofed to have been the objefts 
of fuch agreement, would have fubmitted to have 
been fo deprived of their right ? Can it be ima^ 
[277] gined that both the candidates could have fuchai^ 
equal number of partizans under this defcription* 
as that neither (hould find it his intereft to reful^ 
concurring in fuch an agreement ? This inference 
has been drawn from what is ftated in the brief 
with regard to the evidence to have been given by 
Sir Jarrit Smith. But what was he to prove ? That 
the parties had agreed that freemen who had been 
admitted after the tefte, or who lived in alms-hujes^ 
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fliould not be polled (i). Alms-men are no where 
entitled to vote (2) ; the agreement applies equally 
to them. It therefore only can mean that the par- 
ties agreed, " that fuch perfons had no right to 
" vote." 

The tefte of the writ is a period from which both 
the leglflature and the Houfe draw a line in 
many cafes, as in the treating adt of the 7th and 
8th of King William, &c. the Cafe of Norwich, 
&c. (C.)^ 

There is nothing in the Norwich cafe to warrant [278] 
the conftruftion put upon the refolution of the 
Houfe in that cafe; for the freemen excluded from 
voting by the refolution, are exprefsly defcribed 

as perfons having a right before the tefte; and, 
if this meant any right more particularly than ano- 
ther, it is more likely to mean fuch a right as 
often exifts for a long fpace of time before it is per- 
fefted by admifRon, fuch as the right acquired by 
birth, fervitude, or marriage, than one gained by 
ele<ftion, which is generally followed immediately 
by admiffion. The inftances of Guildford, and 
Sudbury, only prove particular cuftoms in thofe 
two places. As to the pretended inconvenience 
that might happen, the very attempt of fuch a 
furprize would prevent it, for a great number of 
perfons could not be brought together to be ad- 
mitted to their freedom, by one candidate, with- 

(1) It was dated, that he likewile the agreement, 
was to prove the right to be as (2) Vide infra. Cafes of 
mentioned in the brief ; and Bedford, and Haflemere. 

out 
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out his antagonift's being apprifcd of it, and en- 
abled to aft accordingly. 

The Durham ad has left the occafionality of 
[279] voters having inchoate rights juft as ^it found it* | 
That ftatute appears, by the preamble, to be aimed 
folely at occafional honorary freemen ; and, if it has 
not extended the reftriftion of a year to the others, 
neither has it faid, that their votes can, in no cafe, 
be pccafional. Though fuch perfons do not lain 
their antecedent titles, for any occafional pur- 
pofe of voting, they may, and often do, complete 
thofe titles, for fuch occafional purpofe. Where 
they do, their votes ought to be rejefted on that 
particular occafion, though they will be valid a.t 
any future eleftion. The exceptions in the Dur- 
ham aft, relating to London and Norwich, were 
only made, becaufe there were particular ftatut^s^ 
for the regulation of eleftions in thofe places; aii<i 
they fliow pretty clearly that the legiflature under-^ 
flood that there might be occafional admiffiom 
perfons who have an antecedent right (D). 

During the courfe of the evidence produced b>y 
the counfel for the petitioners, in order to fupport 
their charge of bribery, a witnefs was called t:<^ 
[280] prove the payment of money, by a fuppofed agen^ 
of Cruger. On this, an objeftion was taken 
their. examining any witnefs as to the payment, till 
they fhould firft bring proof of the agency. — It 
was anfwered ; That the circumftances which 
would eftablilh bothfafts were fo complicata1,tbat 
they could not be fcparated. The point was ar-* 
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jued; and the Committee, having cleared the 
:ourt, after fome deliberation among themfelves, 
Dver-ruled the objeftion (i). 

On Monday, the 20th of February, the Com- 
mittee, by their Chairman, informed the Houfe 
that they had determined (2). 

That the two fitting members were duly eledted. 

And Mr. Burke, having been chofen likewife a 
burgefs for the borough of Malton, in the county 
of York, made his eledlion to ferve for the city of 
Briftol (3). 



(i) Fide/ufrAtCdSe of Hin- (2) Votes, p. 246.* 
AoUf (3) Ibid. Uc. cit» 
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p AGE 251* (A). There is a very ftrong inRance of 
a perfon's being chofen, and obliged to fit, againft his 
will, which happened in this very city of Briftol. 

16 May, i66i, " Serjeant Charlton reports from the 
" Committee of privileges and eleflions, concerning the 
double return for the city of Briftol, That Thomas Earl 
** of Oflbry, and John Knight, Efq. were returned as ci- 
tizens toferve for the faid city of Briftol by one inden^ 
•* ture; and that Sir Humphrey Hooke, knight, and John 
Knight, were returned by another indenture j and that 
Sir Humphrey Hooke fubfcribed to the ele(Kon of the 
Earl of Oflbry, and fealed to his return, and renounced 
" his own eledtion; and the opinion of the faid Committee 
" thereupon, that the return was therefore fingle 5 and that 
** Sir Humphrey Hooke might renounce his return ^ and 
" that the Earl of Oflbry ought to fit, //// the merits of the 
** caufe touching the faid ele£iion were determined. 

" Refolved, That this Houfe doth agree with the Com^ 
mittee ; and that the Earl of Oflbry do fit in the Houfe, 
£282] till the merits of the caufe touching the faid election be de- 
" termined.^^ Journ. vol. viii. p. 250* col. I. 

21 Sep- 
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September, 1666, (the fame Parliament continuing) Note 

** Refolved, That the matter concerning a member toferve ^^'^ 
for the city of Briftoll, inftead of the Lord Oflbry, be re- 
ferred to the Committee of eledions ; to examine the 
matter of fad j and to report it to the Houfe," Journ. 

iamcvoL p. 626. coi. I. 

6 0£lober, 1666. " Sir Job Charlton reported from 
the Committee of eleSions, touching the eleftion for the 

" city of Briftol, That the Committee had examined the 
onatter referred, and perufed the report of the Committees 
afxl the vote of the Houfe thereupon, bearing date the 16. 
of May, 13**. Car. Ildi. regis: Which he read, in his 
place, to the Houfe: and alfo informed the Houfe of 
two petTtions 5 one heretofore preferred by the burgefles 
of the city of Briftoll to the Committee of eleftioiis; and 
another lately by them tendered, to be prefented to the 
Houfe; Which he delivered in at the clerk's table. 
The queftion being put, That it be referred to tha 

** Committee of eledions, to hear the merits of th^ caufe 
touching the eleftion for the city of Briftoll. 
** The Houfe was divided — ^Yeas 94; Noes, 83. So it [283] 
was refolved in the affirmative.'* Journ, fame- vol. p. 

631. col. 2. 

13 Oaober, 1666. Refolved, That this Houfe doth 
agree with the Committee of ele£tions, in the order for 
the mayor of the city of BriftoU's attendance before them." 

Journ. fame vol. p. 635. col. i. 

30 0(2obcr. " Sir Job Charlton reports from the Com- 

^ ' mittee of eIe<3ions, That they had examined the merits 

•* of the caufe touching the eledlion for the city of Briftoll i 
and found, that Sir Humfry Hooke had much the ma- 
jority of voices : and that the opinion of the Committee 
was, that^Sir Humphry Hooke was duly eleded, and 

^ ought to fit. 

Vol. I. P Refolved, 
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c^'Refolved, That this Houfe doth agree with the Coarl^ 
mittee, that Sir Humphry Hooke was duly eleSed> and^ 
« ought to fit. 

Ordered, That ♦ the now mayor, heretofore (heri/F 
for the city of Briftoll, be committed to the cufiody of 
^ the ferjeant at arms ; for his mifdemeanour in making st 
falfe return for the faid city." Journ. fame vol. p. 644— 
col. I. 

There is no great probability that many inftaiKes of diis 
fort (hould occur in our days ; however, if a perfon wtr^ 
to be chofen, and returned, againft his inclination, he migh 
fince the fiatutesof 9 Anne, cap. 5. and 33 George 11. cx^* 
20. vacate his feat, by refufing to take the qualification 
[284] oath, appointed to be taken by the firft of thofe a£ls on im^^ 
requifition of any candidate or of any two voters at the ele<^ ^ 
tion, or that which, by the other, every member is to tak:::^ < 
at the table of the Houfe before he (hall prefume to fi^ (^^"^ 
vote. For the ftatutes enaft, that, whenever any one pre^ - 
fumes to fit or vote, without taking thofe oaths, his eleftio 
Ihall be void 5 and that a new writ lhall iffue. The clde^^ 
fons, or heirs apparent of peers, or of any perfons qualifier- 
to be knights of the fliire,and the members for the two un^^ * 
verfities, and for Scotland, are not required to have the qua»-* 
lifications made neceflary for other members by the ftatu*=^^ 
of Queen Anne, nor obliged to take the oaths juft mentions - 
ed ; fo that, if any one anfwering to either of thofe defcrip^^- 
tions were to be chofen, and returned, againft his inclin»-- 
tion, it would feem that he muft fubmit, unlefs the minift^f 
fhoiild come to his relief, by beftowing an incapacitating (^f' 
'fice upon him. 

Note P- 257. (B). The Cafe of Beeralfton, as it is printed la 
(B.) the Journals, is verbatim as follows : 

28 April, 1640. « Mr. Jonei reports from the Cotnmit- 

« tee 
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^ tec of privileges, That Mr. Strood, Mr* HirdingC (rj, 
** and Sir Amias (2) Meredith, were all returned for the 
borough of Beere-elfton, in the county of Devon.— The 
fiJcteenth of March, upon true notice to the inhabitants, 
twenty-fix appeared ; and at that time, Mr. Strood, Mr; 
** Slainy, and Mr. Wilde (3) were competitors; and elec- 
*^ tion Was fo /ar made at that time, that Mr. Strood fliould 
be a burgefs for that town if either Mr. Slainy, or Mr; 
Wilde (4) were made knights of the Ihire for the coun- 
ties bf Devonfhire or Cornwall— Adjourned again to 27* 
^<?r//7.— Then cometh other two competitors, with Mr. 
Strood, Sir Ananias Meredith, and Mr. Harris, who had 
feventeen voices. Sir Ananiis Meredith twelve voices, 
and Mr. Strood had but fix. — This is the faft of the 
cafe. 

But in the difpdfitiori of it, by proof, the point falls out 
to be — Whether there was a clear eledion of Mr. 
Strood the firft day 2. Whether with a condition:— 
3. Whether, though but with fix voices at the laft elec- 

** tion, it (hall avoid the firft election. 

In debate of this cafe, they all agreed, that, if in cafe he 

^ was well eledled the firft day uppn condition, it was good 
de fa6i9 \ for Mr. Wife was made knight of the (hire : a 

«* great part were of opinion, that a condition to an eledlion 

^ was void ; for, by the laws of this realm, they conceive 
that eltdlions ought to be free ; and to have a condition, 
precedent or fubfequent to an election, was againft law : 
But thefe difputes were at laft fet out of doors ; and they [286] 
found the election abfolutely was clear for Mr. Strood 
the firft day, and no condition at all. — Mr. Wife and Mr. 
Slainy, both before, and after the eleftion, made a decla- 
ration, that if either of them were knights of the Ihire, 

*^ Mr. Strood (hould have the firft place, as a burgefs. 

(1) Probably fhould be Harris. (3) Probably Wife. 

(2) Probably Anania (4) Wtd, 

p 2 " They 
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Note They conceived the ele£lion was dear; and, nf^tM 

J^^Lj " the queftion, they voted, that Mr. Strood was clearly 
" ele£ted. 

" There was no exception taken, becaufehe was,^//t»f?^ 
" chofen the fecond time.— If the firft eiedion was clear, 
the fecond concludes him not. 

Thcyobjedled, his indentures werelaft returned. Pri- 
ority, in the return of indentures, worketb no difadnn- 
tage to him that comes laft. 

^ So it was voted, the firft eledion was good, and with- 
out any condition : and Mr. Harris fworn^ withmt tX' 
*• ception. 

It is ordered, that Mr. Strood (hall be admitted to come 
into the Houfe, according to the report <^ his due dec- 
" tion; and 

*^ Declared, that no conditional election ought to be al« 
** lowed.'* Journ. vol. ii. p. 14. col. 2. 

Though this account is very confafed and inaccurate, wc 
may colle£t two things from it. In the iirft place, that it 
was not thought any objeftion to Mr. Harris that he had 
[287] not been propofed at firft; and fecondly, that it was a fort of 
diftinftion to be the firji burgcfs, that is, the firft chofen* 
It appears from Glanville*s Reports, not only in the cafe 
of Arundel, but in thofe of Southwark, p. 7. and Stafford, 
p. 25, and in moft of the others contained in that book, that 
in thofe days, the method was, firft to propofe and choofe 
one member, who was called the firfi burgefs or knight, 
and then the other. In the cafe of Chippenham, cited in 
the notes to the Introduflion (W). (fupra^ p. 91.) anno 
1624, The bailiff was ordered to return John MaynarJ, 
" Efq. the firft burgefs.'* There is an inftance in the firft 
year of Henry V. of the two knights for the county of Lan- 
cafter being returned by two diftinft indentures of return, 
(Prynne Brev. Pari, rediviva, p. 163). The adjournment 
of the eleSion fo as to leave an interval of dap between 

the 



Notes on the Cafe of BriftoL 287. 

tbe deSioii of the firfl and fibcond member) did not vitiate Note 
^ deAion of the fecoad. It is not even taken notice of ^J ^}^ 
^ tbe abovf cafe of fieeralfton as irregular^ nor in that of 
Chippenham, (as it is reporte4 in Glanville, p. 51.) where 
^tre was a fimilar adjournment. I do not know of any 
^ng to hinder the eledion of the two members being 
made the one after the other, at this day.— As by the free- 
holder's oath, every freeholder muft fwear that he has not 
been polled before at that eleSion, it may be fuppofed, that 
after having polled once for one member be could not come 
9t a future time and vote again for another ; but the &r [288] 
conftf u£lion of the oath ileems to be, that he has not polled 
before for the eledion of a member to fill the fiime place. * 
That this is the fenfe of the oath, I think we may infer from 
what the voters in the city of Norwich are obliged to fwear 
at elections, where the lame meaning is only more expli- 
citly exprefled. The oath prefcribed to them by the ftatute 
xittd^ fupra p. 273. is as follows. You do fwear, that 
« you are, and for twelve kalendar months have been 
« admitted a freeman of the city of Norwich, and that you 
** have not been before polled at this eleftion, or (in cafe 
of an eledlion for two citizens) but for one perfon. 

P. 277. (C). From the treating aft of King William, Note' 
and the (landing order of the Houfe of 21 OSober, 1678, (^O 
(Journ. vol. ix. p. 517. col. i.) (i.) on which that adi: is 
founded, from the fuppofed cuftom, and long pradice at Brif- 
Jtol, and the refolution of the Houfe in the Norwich cafe, as 
well as from the tendency of the evidence which appears to ' 
have been given in a great variety of cafes of controverted 
eleaions,at different periods, it is very certain, that there has 
been long an idea, that the tefte of the writ was the period 

[• But 'vide Cafe of Leicefter, 8 (i) Vide infra^ Cafe of St. Ives, 
Feb. 1705-6. Journ. vol. xv. p. Note (B). 
*iS* n7> col. I.] 

P 3 for 
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Note^ for afcertalning when any afis were clearly done for the pup^ 
, pofe of influencing an elefiion, fuch as giving money, treats^ 
&c. or making votes. However, the decifion in this csilb 

|[289] of Briftol, will, probably, eftablifli the general validity of 
votes to which the only obje&ion is, that the admiffions 
were after the tefte of the writ; for, if that objedbion had 
been good, Mr* Brickdale muft have fucceeded againft \1f. 
Burke, 

Note P» ^79- (^O '^^^ regulating dedions in the 

(Q.) city of Norwich, is not printed in the Common editions of 

the ftatutes, being one of thofe public tA% which fure (aj(] 

f be private nature. 
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THE 

CASE 

Of the BOROUGH of 

R I C K L A D 

Jn the County ofW I L T S, 



The Committee was chofen on Tuefday, the 14th of Ft 
bruary, and confifted of the following Gentlemen : 



Right Hon. Thomas Townfliend, 
Chairman ------ 

Lord Charles Spenfer - - - - 

Richard Wilbraham Bootle, Efq. 
Sir Cecil Wray, Bart. - - . . 
George Grenville, Efq. - ■ 
Jervoife Clarke, Efq» - - - . 
Philip Raflileigh, Efq. - - - - 

Noel Hill, Efq. ----- 

Thomas Lifter, Efq. - - - . 
Francis Annefly, Efq. - - - . 
Thomas Edward Freeman, Efq: • 
John Smith, Efq. - - - - . 

Richard Pennant, Efq. - - - - 

Nominees, 
Of Mr. Peach : 
John Bond, Efq. ----- 

Of Mr. Dewar : 
Vifcount Beauchamp - - - . 



a 



Whitchurch. 
Oxfordfhire. 
Chefter. 
Eaft Retford. 
Bucks. 

Yarmouth, Hants 

Fowey. 

Shrop{hire« 

Clitheroe. 

Reading. 

Steyning. 

Bath. 

Liverpool. 



Corfc Caftlp. 
Orford. 



Petition£R8: 
Samuel Peach, Efq. and John Dewar, Efq. 

Counsel, 
For Mr. Peach : 
Mr. Lee, Mr. Widmore. 

For Mr. Dewar : 
Mr. Mansfield, Mr. Murphy. 
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Of the B O R O U G H of 



CRICKLADE. 



T the laft general eleftion, Arnold NelbiU 



members of Parliament for Cricklade. In Decem- 
ber following, a vacancy happened, by the death of 
Mr. Earle; and* a new writ being ordered on the 
aoth of that month, the eledtion came on the ijth^ 
and Mr. Dewar and Mr, Peach were both returned, 
by the fame indenture. They both petitioned the 
Houfe on the 19th of January, and, this being the 
cafe of a double return, an early day was appointed 
for taking their feveral petitions into confidera- 
iion. 

On Wedneiday, the 15th of February, the 
Committee being met, the two petitions were read. 




Mr. 



»94 CASE VIL 

Mr. Dewar*s petition fet forth; That he had a 
great majority of legal votes ; but, that, notwith^ 
ftanding, Thomas Carter the bailiff and returning 
officer, had returned Mr. Peach, together with the 
petitioner; Praying, therefore, that the name of 
Mr. Peach might be erafed from the return, and 
the petitioner declared duly eledted, or have fuch 
other relief as the Houfe fhould think meet (i). 

Mr. Peach, in his petition, fet forth ; That on 
the fecond day of the election, as the returning 
officer, the candidates^ and eleftors, were proceed- 
ing to the place of polling, a riot commenced, 
which obliged the returning officer immediately to 
clofe the poll, when only forty-one, out of near two 
hundred perfons entitled to vote, had given their 
fufTrages; and that, on that account, Mr. Dewar 
and the petitioner were returned; That thepeti^ 
tioner was, by reafon thereof, prevented from re- 
ceiving the fufTrages of a large majority of the 
t^9S] eleftors, and of obtaining a legal right to reprefent 
the borough ; That, from the death of Mr. Earle 
to the clofe of the poll, Mr. Dewar, or his agents, 
had, by feafts and entertainments daily given at- 
their expence to the eleftors, endeavoured to pro 
cure votes for Mr. Dewar, and had kept the 
borough in continual riot, tumult, and diffipation; 
That by the above means, and by the condud of 
the returning officer, the fenfe of the eledlors at 
large had not been taken : He prayed, therefore, 

(i) Votes, p. 1.23. 

that 
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that the Houfe would grant fuch relief as upon ex- 
amination ftiould appear juft (i). 

The matprial evidence, and fafts of the c^e, were 
^ follows : 

. On the firft day. Carter, the returning officer, 
delayed beginning the poll for near two hours, 
waiting for the arrival of Mr. Nefbit, the other 
member, who is lord of the manor, and was the 
declared partizan of Mr. Peach; Mr. Neftit, how- 
ever, did not appear at the eleftion. 

The returning officer was attended by a gentleman 
of the bar, as counfel, who, at the general eleftion, [296] 
bad afted in that capacity for Mr. Nefbitt, andj 
before this election began, had received a retainer 
from Mr. Peach, and, (as he faid himfelf on his 
examinilion before the Committee) expefted to be 
paid by him, for his attendance on the returning 
officer. He faid, that, when he took the retaining 
fee from Mr. Peach, he told him that he accepted 
of it, only on condition of being at liberty to de- 
cide upon the difputed votes, according to certain 
general principles, which he had laid down, and 
followed, at-the preceding eleftion. He faid, that 
both at the former, and the prefent election, he was 
almoft entirely guided, as to the right of the feveral 
voters who prefented themfelves, by the informa- 
tion of one King, a blackfmith, looking upon him 
to be the perfon who beft knew the titles of the 
different electors. That he knew, however, that 

(1) Votes, p. 123, u4. 

King 
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King was much in the intereit o£ Peach. He (zid, 
that in receiving or xejefting votes, the returmi^ 
officer followed his (the counfel's) diredipns im- 
plicitly, and was merely his ecAo. 

[^97] There were warm difputes and altercations 
during the |irft day, between the counfel for 
Mr. Dewar, and the returning officer; the former, 
having^as the witnelles called on the part of Mr. 
Peach fwore, ufed very mjurious expreffipns, and 
menacing geftures, to the latter. But this wa3 af- 
terwaids ftrongly contradided by the wit^efies on 
the other fide. — One of the fubjeds of difpute w» 
the method of taking the poll. The returning 
officer, and the counfel for Peach, infifled that it 
ihould be by houfe-row, beginning with the voters 
whole houfes were at the end of the town, and 
going along one fide of the High-ftreet, agreeable 
to the former pradtice. The counfel for Dewtf 
was for taking the poll as the voters fl>ould happen 
to offer. At the clofe of the firft day, the jium- 
bers were> 26 for Dewar, and 1 5 for Peach. 

It was proved, and the counfel for the retunxing 
officer acknowledged, that, on the eveniijg of tlie 
firft day of the poJU he wient to a caoeting of 
Peach's counfel and. agents; and that hc.wasprc?- 
fent at a confultation they held, about the conduA, 

[298] and the event, of the election; andidfo, that he 
had called at the lodging of the counfel for Peach 
the next morning, before he went to the place of 
polling. 

One Archer fwore, that he had, on the morning 
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of the fecond day of the poll, overheard a conver- 
/ation at the lodging of the counfel for Peach, be-" 
tween that counfel, the returning officer's counfel. 
King, and others ; when it was propofed that, as 
foon as ever Peach (hould be a-head, they (hould 
dofe the poll. 

Archer had gone that very morning, and told this 
ftory to Mr. Parker, agent for Dewar, and had 
carried him, to (how him a hole which went 
through the ceiling of the room in which the coun- 
fel for Peach lodged, and the floor of the room 
above it ; and Parker fwore before the Committee, 
that, through this hole, it was eafy for a perfon in 
the room above, to hear any thing that was faid 
below with the ordinary loudnefs of converfa- 
tion. Archer had accefs to that room, the mafter 
of the houfe being his uncle. But his evidence was 
flatly contradicted by every one of thofe, who, ac- [299] 
cording to that evidence, were prefent at, and took 
a fliare in, the converfation in queftion. 

Several witneffes were called to impeach the 
character, and credibility, of Archer ; and among 
others, his own uncle ; and others were called, by 
the other fide, to impeach the credibility of thofe 
ivitneflTes. 

When the returning officer, with the candidates 
and their agents, went, on the fecond morning, 
into the church where the eledtion was holden, a 
fort of fcuffle happened at the door of the church, 
between Mr. Herbert a member of the Houfe of 
Commons, and Mr. Benfon a merchant in Lon-^ 

don. 
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don, who had accompanied Peach, and had beeil 
made a conftable on this occafiori. Benfon puflhed 
Herbert from the door, as he endeavoured to en- 
ter, on which Herbert collared him, he (Benfon) 
not having any ftaff that could diftinguifti him as 
a conftable. After this, they, and a number of 
other people who were at the porch of the church, 
mflied in ; and the difpute between Herbert and 

[300] Benfon ftill continuing, feveral of Peach's friends 
cried out " a riot, a riot,** and a good deal of con- 
fiifion arofe. On this, the counfel for the return* 
ing officer diredked him to clofe the poll, which 
he did; and they left the church together, al- 
though earneftly entreated by Dewar and his 
friends to remain. In their way home, they walk- 
ed diredtly through the crowd, without meeting 
with any moleftation. 

Both the returning officer, (who is a man of fe* 
venty-fix years of age) and his counfel, fwore, that 
they thought they could not have continued at 
the church, without the moft imminent danger j 
That threats of a moft alarming nature had been 
thrown out, for feveral days previous to the elec- 
tion, againft both ; but, that they had only heard 
of thofe threats at fecond hand, and, they could not 
fay they faw any blow, or any adl of violence, done 
by any body, at the time when the« poll was 
rhiit. 

Many perfons of character, who were called on 
the part of Dewar, fwore, on the contrary, that 
neither before nor during the eledion, any thing 

like 
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like a riot, or difturbance, fufficient to terrify any 
reafonable man, had happened ^ nay, that they be- 
lieved no town had ever been more quiet at the 
time of an eledtion ; except that there were vehe- 
ment altercations among the counfel. Thofe wit- 
nefles alfo fwore, that, while the poll lafted, the 
retuming officer, and his counfel, adling obvioully 
ill concert with the counfel and agents for Peach, 
had fhown the moft glaring partiality towards that 
ficie; admitting votes without enquiry for Mr- 
f^each, and rejedting others without examination 
^Wch were tendered for Mr, Dewar* 

When the poll was clofed, and the returning 
^flBcer had retired with his counfel to his inn, Mr. 
tlerbert came to him, and entreated him to renew 
^*^*promifing to give any fecurity, he fliould re- 
^Viire, that he would not moleft Benfon, nor oc- 
^afion any difturbance; and defiring, if it were 
thought neceflary for the quiet of the election, 
that Benfon and he might both be committed till 
it ftiould be over ; , But the returning officer, and [302] 
his counfel, abfolutely refufed to open the poll 
again. His counfel declared, in giving his evi- 
dence, that if any difturbance had arifen^ in the 
courfe of the poll, and Peach happened to be a- 
head, he was determined that the poll fliould be 
clofed immediately, and Peach Jingly returned. 

When the returning officer had, in this manner, 
refufed to renew the poll, all the eledtors in the 
intereft of Mr. Dewar went and gave their voices, 
before a coriftable, for him, Mr. Peach's friends 

were . 
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were apprized of this poll before the conftabIe,ancJ 
were warned to attend, and give their votes ; but: 
none of them came. 

There was no evidence produced fufficient to 
bring home treating or entertaining the eledors, 
to Dewar, or his agents. 

The counfel for Mr, Dewar infifted. 
That, as he had a clear majority at the clofc of 
the poll, the returning officer was bound, by 
his office, to return him folely, and that the C(»n- 
mittee ought to determine that he was duly 
[^03] returned and ought to fit. That the Houfe might 
perhaps, after the return was amended, admit fuch 
of the eleftors as had not had ian opportunity of 
giving their fulFrages to petition on that ground, 
and fo bring the merits of the election in queftion. 
That there was fuch a proceeding in the cafe of 
Pontefraft, reported by Glanville, where, though 
the circumftances were not exadtly fimilar to thofe 
of the prefent cafe, yet the principle was the fame* 
In that cafe, two returns were made to the fheriiF, 
by diiferent perfons. The poll had been clofed, 
in confequence of a riot, before the eledtion was 
over. The Houfe ordered that the perfon return- 
ed by the proper officer, ftiould take his feat, al- 
though afterwards, in confequence of a petition 
from th^ eleftors who had been deprived of an 
opportunity of giving their votes, the eleftion was 
avoided. That indeed it is faid, in that cafe, tbat^ 
where the return is irreconcileably repugnant, nei- 
ther of the parties are to be admitted into the 
Houfe. But, that this is explained by what fol- 
Q lows^ 
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lows, for the Words of GlanvUle are, That nei- 
^ ther of the parties are to be admitted into the 

Houfe, //// t/ie return be amended^^ which was 
Ivhat was prayed to be done by Dewar's petition. 
That in the prcfent cafe, there was no petition, no 
complaint, from the eledtors ; and, whatever they 
might have a right to do, Mr. Peach was eftopped 
from complaining that the poll was improperly 
clofed, fince the clofing it was virtually, and in 
fubftance, his own adt. That both the returning 
officer, and his counfel, adted in concert with 
Peach's counfel 5 that their adts were, in fadt, his, 
and they were mere agents for Peach. That it was 
clear, from irrefiftible evidence, that there was no 
danger, nor appearance of danger, to juftify their 
abrupt departure from the place of the poll, or 
their refufal to renew it. That, if they were afraid^ 
they had taken a very extraordinary manner of pa- 
cifying Mr. Dewar's partizans, for they had done 
the very thing which, of all others, was moft likely 
to exafperate them. That fear could not poflibly 
be their motive for not renewing the poll, after the [305] 
difturbance occafioned by the difpiite between 
Herbert and Bcnfon was adjufted, fo as not to 
leave any chance of its being revived. That if the 
Committee Chould credit the teftimony of Archer^ 
they muft believe that there was a premeditated 
defign to break off the poll whenever the numbers 
Ihould happen to be in favour of Peach. That th« 
ictumingoffioas counfel had acknowledged, that 
^ an^i di/turbaHce Jhall arife. Peach being a-head, he 

Vol. L Q was 
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ifras determined that the poll ftiould ftop,- ifid 
Peach be returned. That this certainly afforded a 
ftrong prefumptioh that Peach*s friends, when they 
began to find that it was in vain to wait for even a 
momentary majority againft Dewar, had them- 
felves, by concert, begun the fcuffie at the door 
of the church, in order to have the pretext of a 
riot, as an excufe for flopping the poll, and mak- 
ing a double return. That the charge of treating 
and corruption had not been fupported by the 
fmalleft evidence. That it would be very extraor- 
dinary if Mr. Peach, without having proved i 
[306] fingle allegation of his petition, fhould obtain the 
only end he could propofe by it. That furely the 
Committee would never fuffer himy contrary to a 
known maxim of law, to take advantage of his 
own wrong. Nor after he had fliut up the poll, 
becaufe he found that^ on that occafion, the ma- 
jor part of the electors were againft him, w6uld 
they, by declaring the elcftion to be void, enable 
, him to gain the time and opportunity he wanted^ 
of ftrcngthening his party, and undermining the 
intereft of Mr. Dewar. 

They likewifer urged, jfchat the grofs partiality and 
mifconduct of the returning officer, and his conn^ 
iel, ought to be laid before the Houfe^ there never 
having been an occafion of the fort which called 
nioic loudly for cenfure and punifliment. . That 
if fuch an example were to pafs unnoticed, others, 
at future eleftions, would be tempted to imitate 
iheir conduft, trufting to meet with the fame im; 



|)uhity^. That, in a cafe very like the prefeht^ 
which happened in this very borough, in 1689^ 
(i), the retunimg officer, though much lefs culpa- [^07] 
ble than the prefent, was ordettd iiito cuftody; 

On the part 6f Mr. l^each, it was faid> 
. That the riot had been fufficiently proved j but 
ihat, if it had not> the allegalioh in the petition 
Was only matter of form, and to be confidered ks 
jrefembling " t^e inftigation of the devil y'' laid in an 
indiftment, which is never meant to be proved* 
That no credit could be given to Archer* That 
his tcftimony did not correfporid with the event* 
That an intention of flopping the poll when Peach 
iOiolild be a-headi could never pfoVe that it was 
ilopt, from a preconcerted defignj at a time when 
Dewar was a^head. That whether the feturriing 
officer was influenced by that fort of fear which the 
,faw fuppofes to fall in cmjiantem Virim^ or not^ ftill 
as the polli in fadt, was fliut before all the elec^^ 
tors had an opportunity of giving their votes, the 
cleAion muft be confidered as void; 

They fu^gejled that a petition of many of the [308] 
feleftors had been prepared, and was ready to haVe 
been prefentedj but that it was not, becaufe thofe 
.who had fubfcribed it were neceffary as witnefles, 
and therefore could not be parties too^ 

They defended the condud of the returning of* 
ficer, and his counfeL They faid that the coun- 
fel had advifed the other to follow the ancient 
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tiCa^t of the place in taking the poll by houfe-^ow 
contrary to the wiflies of Dewar, and his friendsr 
That he likewife had advifed him to reject all the 
votes under a certain defcription, becaufe, in his 
opinion, they were bad. That, whenever the 
right of eleftion at Cricklade came to be agitated, 
the rule he laid down would probably be efl> 
bKfhed^ That it was not his fault, that moft of 
the votes under thatdefcription were tendered f<^ 
Dewar. Yet this was, in truth, the whole of what 
bad been called grofs partiality. That the taking 
a retainer from Peach, with the previous condi- 
[309] trOn of deciding according to his own judgment, 
and even the aflbciating with Peach's friends, was, 
at moft, an imprudent part,^ but was neither cri- 
minal, nor fuch as merited either the animadverfiofl 
of the Committee, or the cenfure of the Houfe. 

In the courfe of the evidence, Mr. Dewar's 
counfel offered to produce the poll taken by the 
conftable, in order to ftiow that a large majority 
of all the cleclors of Cricklade would have voted 
for him. If that could be fliown, they faid, he 
muft be declared duly eledted. 

This evidence was objected to. 

It was faid to be inadmiffible, that poll not hav- 
ing been taken before a legal returning officer; 
that it was not mentioned in Dewar's petition, 
and, befides, that it could not afcertain the pro- 
portion of eledors in Dewar's intereft, fince none 
of Peach's friends liad polled j and that they wcP^ 
not obliged to attend or vote on' that occafion, as 

ttey 
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they had^not been^ and could not have been, fum* 
moned according to law^ 
. To this it was aof^^erod., 

Thaf the conftable's poll, on this occafion, was [310] 
f he beft evidence that could be given of the faft : 
much better than .the viva voce tellimony of the 
perfons who had polled could oow be^ feeing that^ 
fince that rime, they h^ been exppfed to in- 
^ueqce, and might have been pra6lifed upon by 
the ojther candidate. Tha^ the conftable's poll 
jvould be a direct anfwer to that part of Peach's 
petition, where he alledges, tha.t the majority of 
yoices would liave beejn in his favour if the eleo- 
tiou h^4 flPt b^ea interrupted. That it was of no 
jppnfequence thajt none of JPeach';S friencjs attended, 
for it could be fbo\yn^that out of jthe number of 
yoters whiclj he hinifelf ftated to be in the bo- 
jough^ by far the greater part were for Mr. Dewar. 
That t\^cxt jyere .cafes which proy^4 .^hat where ^ 
returning officer refufes to complete the poll^ the 
iclcftors may go and vote before a conftable, ov 
even a private perfon, and that their poll will be 
allowed by the Houfe, and the merits of the elec^ 
tion decided upon it. [31^] 

That in this very, borough, i April, 1689, in a 
cafe circumftanced like the prefent, the returning 
officer, under a pretence of danger^ clofed the poll 
before all the elcftors had yoted. The numbers 
then ftood thus : 2 1 for Webb, one of the candi- 
dates, and only 5 for Freke, the other candidate. 
The returning officer refufed to renew the poll, on 

Q 3 which 
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wliisCh it was continued by the conftable, aJBd ^hf^ 
the two lifts were added together, the numbeB 
were, for Frcke^ 59, and for Webb only 25. The, 
Houfe allowed the conftable's poll^^ and declared 
Freke duly eledted ( I ). 

That a ftronger cafe ftiirwas that of ^verpoolj^ 
5 March, 1 7y|. On that occaflon, witneffes being 
examined as to thq mayor^s withdrawing himfelf 
from the place of polling, before he had taken the 
fufFr^es of feveral perfons who tendered their votes 
for the petitioner ; and one Henry Qrme being 
[3 1 2.] called, and examined, and producing a lift taken by 
him of divers perfons, who gave their votes for the 
. petitioner, after the mayor had left the place of p6ll- 
ingj and the fitting member's counfel objeftin;^ 
againft the admittiiig fuch evidence j the point was 
argued, and the counfel beii^ directed to withdraw;^ 
the I^oufe refolved, <1 That the paper produced by 

Henry Orme, containing a lift taken by him of 
^ perfons who voted for the petitioner, after the 

mayor had loft the place of polling, be admitted 
" as evidence of fuch perfons yoting (2 ).*' 

That, in the former of thefe two cafes, it nlight 
be faid that the eledtors on both fiides waved any 
objeftion they n:\ight h^e made to the illegality 
of the perfon who took the poll, perfons having, in 
that cafe voted on both fides before the conftable. 
But that this obfervation would not apply to the 
fecond where none voted but on one fide; yet the 

(i) Journ, vol. p. 7^, 73. (3;) Journ. vol. x^jri. p. 4761 
Vide fuf ray p. 306. col. 

Houfe 
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;.||Joufe admitted the poll then taken, thougii b}^ a 
pnVate perfon, to be given in evidence. 

In their reply, on this point, the counfel for Mr^ fS^Sl 
JPeach took notrce of the diftinftion between the 
cafe of 1689, and the prefent; and thejr obferved 
jthat it was more neceflary now that the l^^l rc* 
turning officer Ihould take the poll, than it was 
^¥hen eidier of the two former cafe^ happened, 
iince now, by the ftatuteof George the Second 
every voter is liable to have the bribery oath tender* 
ed to him, ^ which he is to take before the return^ 

ing officer, or othprs legally deputed by him/' 
That this oath the conftable could not adminifter, 
and therefore could pot be at ^ fonfidered as ca- 
pable of taking a legal poll. i 

The Committee^ after long deliberation, re- 
folved. 

That the conftable's poll f^oukj npt be given in 
evidence. 

They Ukewife refolved, [3 1 4] 

That parole evidence (bould not be admitted to 
prove what p^rfons polled before the conftable. 



(1) 2 George II. cap. 2^^. 
That aa took effed on the 
Ji4th June, 1729. The writ 
2 a the Liverpool Cafe, which 
v/zs on, a vacancy* was order- 
ed on the 14th of May of ihat 
year. Joaro. vol. xxu p. j6. 



col, z> So that the eleflion 
probably happened before the 
adt was to take place ; and« 
therefore^ the diftindlion taken 
by the counfel for Mr. Peach 
applies to iotif the cafes cited 
on the other fide. 

ft 4 On 
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OnTuefday, the lift of February, the Com'- 
mittee, by their Chairman, informed the Houfe, 
that they had determined. 

That neither Mr. Peach nor Mr. Dewar were 
duly returned ; and that the laft eledtion for the 
borough of Cricklade was a void eleftion. 

And they^id not make any fpecial report. 
' ^ The counfel for Mr. Peach began in this cafe, 
according to the (landing order of March 
" he being fir ft named in the return ( i This 
circumftarice depended on the returning officer j 
but, from the nature of the cafe, Mr. Dewar was 
more properly the plaintiff-^ and, for that reafon, I 
have given the firft place to the arguments of his 
counCJ. 



(i) Vide cafe of Miiborne ?ort,/ufra, p. lOO. 
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C A S E 

Of the BOROUGH of 

NEW RADNOR, 

AVD ITS 

CONTRIBUTORY BOROUGHS, 

In the County of Radnor. 



The Committee was chofen on Friday, the 17th pf Fc 
bruary» and confifted of the following Gentlemen : 



John Elwes, Efq. Chairmaiji - ■ 

Francis Page, Efcj. - - - . 

Charles Garth, Efq. . « . ^ 

Sir George Roblnfon, B^rt. - ■ 

Abel Smith, Efq. - - - ^ . 
Hon. Thomas Franqis Wenman 

Thomas Halfey, Efq. - • - 

Sir Henry Hoyghton, Bart. - - 

Anthony James Keck, Efq. - • 

William Chaytor, Efq. - - - 

J>ord George Gordon - - 

Ambrofe Goddard, Efq. - - 

Filmer Honeywood Efij. - - 

N0MIN££a 

Of the Petit mers : 
Bamber Gafcoyne, Efq. - r 

Of the Sitting Member : 
William Adam, Efq. - - - 



rBerkOiire. 
OxfordUniverfitj 
Devizes. 
]^^o^thamptpn. 
Aldb. Yorklhirc. 
Weftbury. 
Hertfordfliirc, 
Preftpn. 
Newton, Lan. 
V Penryn. 
' '1 \ Luggerlhall^ 
Wikftjire. 
Steyning. 
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Petitioners: 
Edward Lewis, Efq. 
Several Burgefles of the Borough of New Radnor^' 
and its Contributory Boroughs. 
Sitting Member: 
John Lewis, Efq. 

Counsel, 
For the Petitioners: 
Mr. Mansfield, Mr. Hardinge.. 

For the Sitting Member : 



. Mr. Bearcroft, 



Mr.^Lce. 



THE 

C .A S E 

Of ikt BO'koVOH of 

NEW RADNOR, 

AND ITS 

CpONTHIBVTORT BOROUGHS. 



ON Saturday, the ;8th of February, the Com- 
mittee being met, the two petitions were 
read. Both pontain^ ^ general allegation that 
^ward Lewis, EXq, the petitioner, had a great 
majority of legal votes, and was duly elefted ( i ). 

Then the laft determii^tion of the Houfe of the 
right of eledion was read 5 and after that^ the ftand- 
ing order of 16 Jan. 1734. ( ^ )^ 

The laft determination is as follows: 

J 2 November, 1690. Refolved, "That the 

(1) Votes 6 Dec. p. 21, (a) Sufra, p. 99. • 

§l>o|ip.S6, 

^ " ' right . 



^ right of cleftion of burgefles to ferve in farf 

liament for the borough of New Radnor, is in the 
^ ^wrg-^j of Radnor, Ryader, Knighton, Knuckks^ 

and Kevenlice only (i)." 

The only queftion, in this cafe, was upon the 
fenfe of the laft determination. 

The counfel for the petitioners infifted ; That by 
the word " iurge/fisy' is meant^all burgefles, whether 
refident or non-refident; and that by the {landing 
ordpr of 4735, .^^^ f ou/ifel for the letting meqiber 
were not at liberty to go into any proof of the con- 
trary. 

The counfel on the other fide contended; That, 
by the ftanding order, the Houfe could nev^ in- 
tend to prohibit the explanation of ambiguous or 
equivocal words in h& sJeterii:)ipation3, and faidj 
that they only propofed to explain the word 
" burgejfes^' in the determination, arid to fhow that 
the Houfe muft have underftood by it, in this inr 
ftancc, not " burgeJJ'es at largey-' but biirgejj'es in- 

hahitantoy 

The Committee were of opinion, that they ^txt 
[319] not precluded from fuch explanation, by the ftand- 
ing order of 173.5; and, as the averment lay on the 
fitting member, it was agreed at the bar, and con- 
fented to by the Committee^ that he ftiould be con- 
fidered as aElor in the caufe, and that his counfel 
Ihould begin. 

(i) Journ. vol. x. p. 469, col. i, 2. 

CouksEL 
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Counsel for the fining Member. 

By the ftatute of 27 Hen. VIII. cap. 28. § 29; 
the counties and boroughs of Wales were firft 
authorized to fend members to Parliament. The 
3d fection of the ftatute of the 35th of the fame 
Kmg; cap. II. is in thefe words : 

Forafmuch as the inhabitants of all cities and 
" boroughs in the twelve fhires within Wales, and 
in the county of Monmouth, not finding bur- 
geffes for the Parliament themfelves, muft bear 
and pay the burgefles wages within the fliire- 
towns of and in every the faid twelve fhires in 
Wales, and in the faid county of Monmouth, 
(Be it enafted,) That the burgejjes of all and every 
of the faid cities, boroughs and towns, which be 
and Ihall be contributory to the payment of the [320] 
*• bui^efles w^es of the faid (hire-towns, fhall be 
lawfully admonifhed, by proclamation or pther- 
wife, by the mayors, bailiffs, or other head- 
officers of the faid towns, or by one of them, to 
come and to give their eleSlions for the elefting of 
the faid burgeflfes, at fuch time and place lawful 
" and reafonable, as (hall be affigned for the fame 
" intent by the mayors, (&c.) In which eleSlions, 
the burgeflfes (hall have like voices and authority 
to eleft, name, and choofe the burgeflfes of every 
the faid (hire-towns, like and i;) fuch manner 
as the burgelTes of the faid (hire-towns have or 
" ufe." 

It is evidently the objedt of this claufe of the 

ftatute 



jid ^3 A S E Vilt. 

flatute to communicate a right of voting for the 
member of parliament; to tht kkabttanis of the 
borou^s whith were contributory to the payment 
of his Wages ; therefore^ when it is ena£^ed, that 
the butgeffei of all the boroughs WhicK fliall be 
contributory to fuch payment fliall give their elec- 
tions, the meaning undoubtedly isi that the bw' 

[311] gejfes inhabitants y and they only, flioiild have a right 
to vote. The right of ele&ion, therefore, being 
confined by an aS of Parliamiht to the biirgeffcs 
inhabitants, if the refolution of the Houfe had iii dircft 
terms contradidted this ad, it would have been 
illegaly till the ftatute of the and of Geor^ the 
Second, which made every laft determihatioh final. 
Now, though there , are perhaps, too many in* 
ftances of laft determinations which, when made^ 
were clearly againft law, yet, if the determination 
concerning New Radnor is capable of a con* 
ftrudion agreeable to law, that conftrudion ought 
to be adopted, rather than one in dired oppofition 
to the words of a ftatute. 

In the cafe of the borough of Denbigh and its 
contributory boroughs, in 1 74I, the petitioners con- 
tended, " That the right of voting was in the bur- 
" gcScs at large they produced leveral returns in 
the reigns of Edward the Sixth, Elizabeth, Charles 
the Firft, Charles the Second, James the Second, 
WilUam and Mary, George the Firft, and George 

[322] the Second, and alfo feveral witnefles, to prove, 
that the feveral eledors named in thofe returns 
were not rejident burgeffes of the boroughs, aiid to 
>^ prove, 
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prove likewife, that the ufage had been for Hon^ 
vefident burgeffes to vote. On the part of the 
fitting members, the 29th feftion of the 27th of 
Henry the Eighth, cap. 28. and the third and 
fourth fediions of the 35 th of Henry the Eighth, 
cap. II* were read: They called no witneffes. A 
motion was firft made, and the queftion propofed. 
That the right of eledtion is in the burgefles at 
large^ of," &c. To this an amendment was pro- 
pofed, by leaving out the words " at large and 
inferting the word " inhabitants'^ in their ftead, 
and the queftion being put, " That the words " at 
" large J* ftand part of the queftion," the Houf^ 
divided; and it pafled in the negative. The quef^ 
tton being then put, " That the word " inhabitants'* 
^ be inferted inftead thereof," the houfe again di- 
vided ; and it pafled in /the affirmative. Then the 
main queftion being put, the Houfe refolved, 7 
Feb. 174I, 

" That the right of election of a burgefs to ferve ' [323}^ 
" in Parliament for the borough of Denbigh, in 

the county of Denbigh, is in the burgejfes, inhabi- 
^ tants of the boroughs of Denbigh, Ruthyn, and 

Holt, refpedtively ( i )." 

This cafe is exadly in point ; the Houfe, upon 
the ground of the ftatutes, determined that only 
rejident burgefles have a right to vote. 

In the cafe of Cafdigan, indeed, the Houfe, in 
.1730, thought proper^ in the very face of the ad of 

(0 Journ, vol, xxiv. p 550, cri, 2. 

Henry 



Henry the Eighth, to extend the right of voting td 
out-burghes, but even there they deemed it ncccf- 
fary to add the words " at large. 

7 May, 1730. Refolved, "That the right of 
" eleftion of a burgefs, to ferve in Parliament for 
" the town of Cardigan, in the county of Car^ 
" digan, is in tie burgejfes at large of the boroughs 
" of Cardigan, Aberyftwith, Lampeter, and Atpaf 
" only. (2)." 

[324] This expreflion, or feme other of the fame im* 
port, is familiar to the Houfe, when they determine; 
that the right of election extends to out*burgeffcs« 
Is it not therefore reafonable to conclude^ that feme 
fuch expreflion would have been made ufe of in tte 
inftance before the Committee, if the Houfe had 
meant that the right was fo in the boroughs 
queftion ? 

In 1690, when the laft determination Was ifiade, 
the queftion was not, Whether the out-burgeffes 
had a right to vote; but, Whether the burgeffes 
of Paines-caftle and Prefteigne had a concurrent 
right with thofe of the other boroughs. The num- 
bers on the poll on that occafion, were fo few, that 
it cannot be fuppofed that any out-burgeffes voted. 
There were only 173 voted for Mr. Harley, and 
17^ for Sir Rowland Gwyn, befides 45 burgeffes of 
Prefl:eigne, and 34 of Paines-caftle, who voted for 
Gwyn. The attention of the Houfe not being 
called to the fubjeft of the prefent controverfy, 

(i) Journ. voL xxi. p. 574, col. i. 

nothing 
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lothing was faid concerning refidency or non-re- 
idency, and that point remained unafFefted by the Ls^Sl 
determination (A). 

By the charter of New Radnor, none can be bur- 
yefles in that place but inhabitants; therefore none 
jut inhabitants can vote. It would be ftrange if 
:he (hire-town were to be more limited in this re- 
fpedt than the other fmall contributory boroughs. 

^ They offered to give this charter in evidence; 
but, as it bears date fo late as the 12th of the late 
ILing, the reading it was objeded to, for it was faid 
that it could not affeft the fenfe of a determination 
made fo long before ; and the Committee refolved 
that it fliould not be read. 

Evidence was likewife offered to fhow, that, of 
late years, great numbers of burgeffes had been 
made in the fmall contributory boroughs, fufficient 
to drown entirely the votes of the eleftors for the 
(hire-town. This was objefted to; it was faid, 
that although it might prove the aiufe of the right 
contended for by the petitioner, and might per- 
haps, on that account, be proper to be laid before 
the Parliament, if a remedy to that abufe (hould [3*6] 
be applied for, yet it was entirely improper for the 
c6n(ideration of a court appointed folely to try the 
exijlence of the right. The Committee rejected the 
evidence. 

Counsel for the P^titmer. 

The refolution of ^^690 is fo clear as not to 
Vol. L R require 
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require explanation; which, though neceffary 
where the words are very ambiguous, is always a 
dangerous thing, and has too often furnifhed a 
pretext for overturning laft determinations. "5«r. 
gejjes'* IS a general word, and as applicable to an 
out-burgefs as to one who is refident in the borough. 
That when the word " burgejfes^^ is ufed, unquali- 
fied by any reftraining epithet, it means " bur- 
" gefles at large," is clear from the cafe of Ald- 
boiough in Suffolk. On the 23d of December, 
1709, the Houfe had determined, 

" That the right of eiefting burgefles, to ferve 
" in Parliament for the borough of Aldborougb, 
" in the county of Suffolk, is in the bailiffs, bur- 
" geffes, and freemen, not receiving alms ( i )/' - 

On the 1 6th of June, 17.15, a report was made 
from the Committee of privileges and eleftions on 
a petition from that borough, by which it appears 
that an attempt had been made, notwithftanding 
the determination of 1709, to limit the right ta 
the burgelTes refident. This attempt had fucceed- 
cd with the Committeee, but they were fenfibie 
that the words ufed in 1709 would not admit of 
fuch a limited fenfe; they did not therefore en- 
deavour to make an explanatory refolution, but 
they firft refolved, 

" That it is the opinion of this Committee, tbaf 
" the right of eledtion of members to ferve in Par- 
" liament for the borough of Aldborough, in the 

(1) Journ. voU xvi. p. 257, col, i. 

" county 
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county of Suffolk, is fiot in the bailiffs, burgeffes, 
*^ and freemen, of the faid borough, not receiving' 
*^ alms," 

And then, having removed the former determi- 
nation out of their way, they proceeded to another 
refolution, viz. 

Refolved, That it is the opinion of this Com- 
mittee, that the right of eledtion of members to 
ferve in Parliament for the borough of Aid bo- [328] 
rough, in the county of Suffolk, is in the bailiffs 
and burgeffes reftdent within the faid borough, 
and not receiving alms ( i 

Does not this proceeding of the Committee de- 
monftrate that, in their opinion, the word " bur- 

gejfesy' without any qualifying epithet, could 
not fignify, in a limited fenfe, only burgeffes r^- 
/ident? — The Houfe did not agree to either of the 
refolutions of the Committee ( 2 ), fo that the de- 
termination of 1709 continues to be the laft deter- 
mination of the Houfe, of the right of eleftion in 
Aldborough. 

In the cafe of Wells, 18 April, 1729, the Houfq 
refolved. 

That the right of eledlion of citizens, to ferve 
in Parliament for the city of Wells, in the county 

^ of Somerfet, is in the mayor, matters, burgeffes, 
and freemen of the faid city, who are admitted 

*^ to their freedom in any of the feven companies 

(1) Journ. yol.z?iij, p, 176, (a) Joarn. vol. xviii«p* 1761 
u col. 2. 

E a within 



CASE VIIL 

within the faid city, being thereunto entitled bj^ 

birth, fervitude, or marriage ( i 

And in confequuence of that refolution, ii 
March, ly^yy counfel were reftrained from giving 
evidence, that it is a necelTary qualification of a 
burgefs of the city of Wells, that fuch perfon, 
previous to his being made a burgefs, was a freeman 
of the faid city ; admitted to his freedom in one 
of the feven companies within the faid city ; en- 
titled to fuch freedom by birth, fervitude, or 
marriage (2). 

The laft determination of the right of eleftion 
in Chippenham is as follows : 

9 April, 1624. Refolved, " That the n^w 

charter alters not the cuftom ; and that the bur- 
gefles and freemen, more than twelve, have 
voice in the eleftion ( 3 

28 January, 174I. The counfel for the pe- 
titioners infilled, that the words " l^tffgejfei 
' and freemen,'* in the above determination, mean 
0] only, fj^c A burgejjes and freemen as are inhabitants^ 
houfeholders of the ancient houfes, called free or bur^a^t 
koufesy zvithin the faid borough (4). A motion was 
made, and the quefliion being put, " That in the 
" lafl: determination of this Houfe, of the right of 
" eledion of members to ferve in Parliament for 

(1) Journ. vol. xxi. p. 329, col. i. See alfo Glanville, 
co). 2. p. 47. 

(2) Journ. vol. xxii. p. 409, (4) Journ. vol. xxiv. p. 6y 
col. 2. col. 2. p. 66> col. I. 

(3) Journ. vol. i. p. 759, 

" the 
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the borough of Chippenham, in the county of 
Wilts, made the 9th day of April, 1624, (which 
is, &CC.) the words ^* turgeffes and freemeni^ men- 
^ tioned in the faid refolution, mean only fuch 
^ burgefles and freemen as are inhabitantSy houfe-^ 
holders of the ancUrU houfeSy called free or burgage 
houfeSy within the faid borough -y It paffed in the 
negative (B)." 

In the cafe of Seaford, lo February, 167x5 the 
[jueftion being. Whether the right of eledtion was 
in the bailiffs, freemen, and jurors, otily, or in the 
populacys the Committee, and the Houfe, re- 
folved. 

That the bailiff, jurors, and freemen, had not 
only voices in election, but that the eledion was in 
the populaey (1).'' - 

10 December, 176 1. A motion being made, [331] 
and the queftion put, " That the counfel for the 

petitioners be admitted to give evidence, to fliew 
" that in the faid determination (of 1670) the 

words " bailiff, jurors, and freemen,** mean fuch 

bailiff, jurors, and freemen oyily as are refident within 
" the faid town and port It paffed in the negative 

(2).(C). 

Thofe three cafes fhew how averfe the Hoiife 
has always been from reftraining the fenfe of general 
words in laft determinations. — ^The cafe of Wells 
is particularly ftrong, for the words of the refo- 
lution of 1729 afforded a conftruftive argument 

(1) Journ. vol. ix. p. 200, (2) Journ. vol. xxix. p. 83, 
col. 2. coU I. 

R 3 in 
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in favour of the explanation contended for in 
1734. 

It is faid, that, if the determination in the cafe 
of Radnor had been intertded to extend to the out* 
burgefles, the words " at large** would have been 
added 3 it is, at leaft, equally fair to fay, that the 
words inhabitants^*' or refidmt** would have 
[332] been added, if the Houfe had meant " burge^tC 
in a limited fenfe. Such addition ,is often made 
ufe of by the Houfe ; and was in the cafe of Den-; 
bigh. A general word may require fuperadded 
words to reftrain its meajjing ; it cannot require 
any to enlarge it. 

As to the cafe of Denbigh, it will have little 
weight, if we confider the sera when it happened; 
the ftate of parties at that time i and that the num-: 
bers, on the firft divifion, were but 177 to 174, and, 
on the fecond, only 175 to 174; fo that the quef- 
tion was carried only by a majority of one. Every 
reafonable man will think that, at that time, if the 
two contending parties could have fliifted their 
grounds, and each have taken that of his opponent, 
the determinatiori would have been direilly con- 
trary to what it was. But, whatever our con- 
jeftures may be on that head, it is to be ob. 
ferved, that Denbigh was then a maiden borough; 
there was no prior determination to which the 
Houfe, by virtue of the ftatute of George the 
[333] Second ( i), was bound to adhere, as there is in the 
cafe now before the Committee. 



(1)2 Gep. II. cap. 24. § 4. 



If 
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If the words of the adt of the 35th of Henry 
the Eighth were as clear and explicit as they are 
perplexed and equivocal, yet there are two an- 
fwers to be given to the arguments drawn from 
that ftatute. 

In the fir ft place, conftant ufage in ^ favour of 
the out-burgeffes would be fufficient to annual 
the effecS: of fuch an obfolete law. 

By the i ft of Henry the Fifth, cap. i.thecledled 
for cities and boroughs were to be r ejant dwdl- 
ing, and free in the fame cities and boroughs; 
and by that ftatute, and the 8th of Henry the 
Sixth, cap. 7. the loth of Henry the Sixth, cap. 
2, and the 23d of Henry the Sixth, cap. 14. as to 
knights of the (hire, both the eleftors and the 
eledled were to be re/ia»t in the refpedive coun- 
ties. 

The provifions of thefe ads concerning refi.- 
dency were not formally repealed by the legiflature 
till laft year (i); yet there is not the finalleft 
doubt but that fubfequent ufage had fo far abro- 
gated them, that the obje6tion of non-refidence 
would not have been admitted for more than two . 
centuries before the 14th of George the Third, to 
vitiate the vote of a freeholder, or to avoid the 
election of a member of Parliament, otherwife 
duly qualified. The legiflature itfelf, in the laft- 
me^tioned ftatute, has declared that the provi- 
fions in thofe of Henry the Fifth and his fon, were 

(i) 14 Geo. III. cap. 58, 

R 4 become 
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become obfolete (D). Thofe ftatutes were as binding 
in Wales as in England ; for by the 27th of Henrf 
the Eighth, cap. 28. the law of England refpefl* 
ing eleftions is communicated to Wales. — ^Whea 
was it ever thought, in any controverted eleftioa 
for a Welfti county, or borough, that either of the 
parties could avail themfelves of any of thofe fta- 
tutes ? 

In the fecond place, as has been acknowledged 
by the counfcl for the fitting member, whatever 
the law might be before the determination in 
1690, however repugnant it might be to/ that de- 
termination, ftifl the right of elcftion is to be ac* 
[335] cording to the determination, aud not according 
to any prior rule ; for the effc(fk of the ftatute of 
the 2d of George the Second (i) is to give to 
every laft determination in the Houfe of Commons 
on the right of eledion, the force of an aft of Par- 
liament, and to operate the repeal of any thing an- 
tecedent and contrary to fuch determination. 

In other Welfh boroughs, the right of eledion 
has been determined to be in the burgeffes, gene^ 
rally, notwithftanding any thing contained in the 
ftatutes of Henry the Eighth. Befides the cafe of 
Cardigan, which has been cited on the other fide, 
thofe of Caermarthen and Pembroke are proofe of 
this pofition. 

19 March Refolved, "That the right 

(l) 2 Geo. |I. cap. 24. ^4. 
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of elcdtion of burgeffes, to ferve in Parliament 
" for the borough of Caermarthen, is in the bur- 
^* gefles of the faid borough (1)." 

23 Februarys 17-^^. Refolved, " That the 
mayor and burgeffes of the ancient borough of [336] 
Wifton, in the county of Pembrook, have a 
*^ right to vote in the eledtion of a member to 
ferve in Parliament for the borough of Pem- 
brook (2) (E)." 

If it has been proved that in the language of the 
Houfe of Commons, the word " iurgefes^' in- 
cludes both refident and out-burgeffes, th^sfe two 
cafes are to be confidered as inftances to be added 
to thofe of Radnor and Cardigan, where the Houfe 
difregarded any inferences that might be drawn 
from the ftatutes of Henry the Eighth, againft the 
right of out-burgeffes. 

It has been alledged, that refidence or non-refi- 
dence was not the point in litigation in 1690; 
but there is no rule which fays, that, to make a 
laft determination final, as to any particular point, 
that point muft be direftly litigated (3) ; and cer- 
tainly the queftion was, in general " What is the 
*^ right of eleftion ?" 

In the cafe of Cardigan, the point of refidency [337] 
>ya^ one of thofe on which the parties were directly 
at iffue ; for it appears, by the Journals, that the 

(1) Journ. vol. xxu p. 90, col. 2. no, col. 2. 

col. 2. (3) Vide in/ra. Cafe of 

(2) JoQrn. vol. xvii. p. 109^ Pontefra^. 

counfel 
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counfel for Mr. Lloyde infifted, that the right 
was in the burgefles (generally) of Cardigan, Abe- 
ryftwith, Lampeter, and Atpar ; and the counfel 
for Mr. Powell contended, that it was only in the 
burgefles refident (i). 

In the cafe of Pembroke, the aft of the 35th 
of Henry the Eighth was referred to. 

Nay, in the cafe of Flint, where the right of 
eleftion was determined to be only in the inhabit 
tantSy it appears, by the Journals, that the Houfe 
proceeded, not on the ground of the flatute of the 
35th of Henry the Eighth, but on evidence that 
fuch had been the conftant ufage (a). 

63* The counfel for the petitioner offered, if it 
Ihould be thought neceffary, to produce evidence 
to fliow, by inference, that out-burgefles voted at 
the eleftion for New Radnor in 1690. But this 
was not required, either by the Committee, or the 
counfel on the other fide. 

On Monday, the 20th of February, the Com- 
mittee, by their Chairman, informed the Houfe 
that they had determined. 

That Edward Lewis, Efq. the petitioner, was 
duly elcfted, and ought to have been returned 

(3). 

(1) Journ. vol. xxi. p. 573, p. 173, to p. 175. 
col. I. (3) Votes, p. 250. 

(2) Journ. vol. xx'u from 



(' 339 ) 



NOTES 

ON THE CASE OF 

NEW RADNOR. 



pAGE i8i. (A.) Mr. Gray reports from the Com- ^^^^ 
mittee of privileges and eleftions, Upon the petition (A.) 

of Robert Harley, Efq. complaining of an undue return ^*^"v^ 

and election of Sir Rowland Gwyn for the borough of 

New Radnor; 

That the queftion between the petitioner and fitting 
" member was, concerning the right of eleSion. — ^That 
" the petitioner infifled, that the right of eledion lay in 
^ the burgelTes of Radnor, Ryader, Knighton, Knucklas, 

and Kevenlice only — That the fitting member infifted, 
?* that Paines-caftle and Prefteigne, had an equal right in 
« electing with the faid other towns,*' Jouni. vol. x, p, 
469. coK I . 

P. 330- (B). The cafe of Chippenham was as fol- Note 
lows. The counfel for the petitioners infifted, " That the (B.) 

words, " burgejfes and freemen^** mentioned in the laft de- 
" termination, mean only fuch burgeffes and freemen, as 

are inhabitants^ houfeholders of the ancient houfes, called 

free, or burgage houfes, within the faid borough." They [340J 
went into evidence to prove that the ufage, fince 1624, had 

been 
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Note been for fuch perfons cnly to vote. The counfel for the 
fitting members, alledged, " That the words '* burgeffesand 
frtimen^^ mentioned in the faid laft refolution mean per- 
{ons pofpffed ancient burgage houfes, within the faid 
borough/* 7 bey alfo went into evidence to prove that 
the ufage had been agreeable to their pofition. It appears 
from the tendency of the evidence produced on both fides, 
that both inhabitancy^ and a certain form of admiffion 
to freedom, were contended for by the petitioners, and 
denied to be neceffary by the fitting members. The caufe 
was tried at the bar of the Houfe. There was a divifion on 
the queftion, and it pafled in the negative, only by a ma- 
jority of one, 236 to 235. The tellers for the Noes were 
Sir John Hynde Cotton, and Mr. Lyttleton j for the Yeas, 
Mr. Secretary at War, and Mr. Fox. It is obvious that 
this cafe is liable to the fame objections as that of Denbigh, 
^p. 332.) Neither is it entirely in point to the purpofefor 
which it was cited ^ for it feems that the Houfe admitted 
evidence of ufage fubfequent to the laft determination, tend- 
ing to put a limited conflrudlion on general words ufed in 
that determination. 

Note 

(^•) P. 331. (C). So far that cafe is in point; bur, in the 
fame cafe, a few days afterwards, thfe Houfe rcfolvcd, Dec. 
■ 15, " That the word populacy^^^ in the laft determina- 
tion, extends only to the inhabitants, houfekeepers of the 
£341] " faid town and port, paying fcot and lot." Journ. vol. 
xxix. p. 90. col. I. By this refolution a reftridlcd fenfe was 
put upon a very general term in a laft determination. 

ttS* It may be proper to take notice, that there is a very 
great error, in the manner in which the refolution of the 
jcth of February, 1670, is ftated in the book of the Law of 
Eleflions, p. 307. 

(DO 334- (D). The word " obfolete^' in the ftatute of 

the 14th of George the Third, cap. 58, feeais to be taken 
2 ' in 
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In its popular fcnfe, and is, perhaps, an exprefHon which Note 
ought not to have been ufed in an a6t of Parliament, It is ^ C^ -) 
an eftabliflied maxim of the law of England, that no fta- 
tute can lofe its validity, by mere difufe, or defueiuiUj as it 
is termed in Scotland; though that difufe may have conti- 
nued for centuries. Ih the printed editions of the ftatutes, 
thofe afts which have loft their effed confequentially by the 
annihilation of the fubjeSs on which they could operate, are 
called obfolete'i in contradiftinflion to fuch as are pofitively 
repealed by fubfequent ftatutes. 

The hiftory of the ftatutes of Henry the Fifths, and 
Henry the Sixth, concerning refidency, feems indeed to fa- 
vour the notion that, even in England, a law may be abro- 
gated by difufe, for there are many inftances in the Journals 
where objedions drawn from thofe ftatutes have been difre- 
garded or over-ruled by the Houfe of Commons, and the 
judges of Weftminfter-hall feem to have paid as little re- 
gard to them. 

In the cafe of Denzell Onflow againft Rapley, bailiff of [342] 
Hafleniei-e, (which was an aftion for a falfe return, tried at 
the Affizcs in Surrey, 20 July, 1681, before Sir Francis 
Pemberton, Chief Juftice of the King's Bench), « The de- 
" fendant's counfel firft infifted on the ftatute of the ift of 
Henry the Fifth, cap. i, that a perfon ele<9ed muft be free, 
refiant and dwelling within the borough. To which it 
was anfwered, and refolved by the court \ That little or no 
regard was to be had to that ancient ftatute, for as much as 
" the common praftice of the kingdom had been, ever fince, 
to the contrary ; and it was the way to fill the Parlia- 
<* ment houfe with men below the employment j and the 
objeftion was difallowed.'* See this cafe as reported in 
a little traft of Lord Som^rs, firft publiflied in i68i, and 
re-printed in the 4to edition of his State Tra£ls. Vol. i. 
P- 374- 

But there is a cafe rn the Journals of the reign of Jamjss 

the 
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Note the firft, where Sir Edward Coke puts the negledl of the 
(D.) 

ftatutes of refidency on a more conftitutional ground. Sir 
Thomas Beamond and Sir George Haftings being candi-. 
dates for Leicefterihire, the latter had the majority of voices, 
but becaufe he was not reftant in the county, Beamond was 
returned. The matter came before the Houfe 12 Feb. 162?-. 
Counfel were heard at the bar ; and the ftatutes of the ift 
of Henry the Fifth, and of the 8th and 23d of Henry 
[343] Sixth, were -urged againft the eligibility of Haft- 

ings. In the debate. Sir Edward Coke treated thofe 
ftatutes as direSiory^ not conclufory^ and faid direftion was 
matter of order, which maketh nothing void j and that the 
meaning of the adl was only that fuch (hould be chofen as 
knew the ftate of the country, and the giievances thereof. 
Upon the queftion, it was refolvcd ; that Beamond was not 
duly eledled, and that Haftings was; and the Jheriff\i) was 
ordered to alter the return accordingly, Journ. vol. i. 
p. 516. 

Note P. 336 (E). In this cafe of Pembroke, it was contend- 
(E.) ed for the fitting member, " That the right of election for 
" the borough of Pembroke, is in the mayor, bailiffs, and 
" burgeffes of the borough of Pembroke and Tenby only.'* 
For the petitioners it was alledged, " That it was in the 
mayor, bailiffs, and burgefles, of the feveral boroughs of 
^ Pembroke, Tenby, aiTd Wifton." The point of refu 
demy^ therefore, was not in ilTue. The ftatute of the 
35th of Henry the Eighth was only read to prove the right 
of burgeffes of the contributory boroughs, to vote at the 
cle6Hon for the flbire-town. 



(1) Vide fupra^ Inlroduftion, Note (W), p. 92, 



IX. 

THE 

C A S E 

Of tlie BOROUGH of 

DORCHESTER, 

Ih the County of Dorset. 



The Committee was chofen on Tuefday, the 2ift of Fc 
bruary, and confifted of the following Gentlemen : 



Frederick Montagu, £fq. Chairman 
Sir William Codrington, Bart. - 
John Dyke Ackland, Efq.- - - 
William Drake, Efq. - - - . 
William Drake, Efq. jun. • - 
Richard Aldworth Neville, Efq. - 
Aisheton Curzon, Efq. • - - 
Sir Thomas Frankland, Bart. 
Sir Harbord Harbord, Bart. - - 
Sir George Cornwall, Bart. - • 
Sir William Guife, Bart. - - - 

Charles Brett, Efq 

Sir John Molefworth, Bart. - • 

Nominees.. 
Lord John Cavendiflx - - - - 

Sir Edward Aftley, Bart. - - - 



Petitioners: 



Higham Ferrers. 
Tewke(bury. 
Callington. 
Agmondefham. 
Agmondefliam. 
Grampound. 
Clitheroe. 
Thrifke. 
g /Norwich. 
\Hereford{hire. 
Gloucefterihire. 
Leftwithiel. 
Cornwall. 



York. 
Norfolk. 



Anthony Chapman, Efq: 
Several Inhabitants and Ele6lors of the Borough of 
Dorchefter, 

Sluing Members : 

William Ewer, Efq. John Damer, Efq. 

Counfel for the Petitioners : 
Mr. Cox, Mr. Lee. 

For Mr. Ewer : 
Mr. Mansfield, Mr. Rooke. 



For Mr. Danur : 
Mr.Bcarcroft, Mr.B\^\ 



( 347 ) 



THE 

CASE 

Of the BOROUGH of 

DORCHESTER. 



ON Wednefday, the 2 2d of February, when 
the Committee met, the two petitions were 

read. 

The firft fet forth, in general That the peti- 
tioner. Chapman, had a majority of legal votes, 
and ought to have been returned (i). 

The other alledged, fpecially-y That divers per- 
fons were admitted to vote, who were neither " in- 

habitants, nor occupiers of real eftates within the 

borough," and had no right (2). 

The laft determination of the right of eledtion, 
being read, appeared to be as follows : 

1-8 May, 1720. Refolved, ''That the right [348] 

of eleding burgeffes, to ferve in Parliament for 



(i) Votes* 6 Dec. p. 22. 
Vol. L 



(2) Ihid. 17 Dec. p. 91- 

S " the 



cc 
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the borough of Dorchefter, in the county of 
" Dorfet, is in the inhabitants of the faid borough 
paying to church and poor, in refpeft of their 
perfonal eftates ; and in fuck perfons as pay to 
church and poor, in, refpedt of their real eftates 
within the faid borough (i)."* 
Then the ftanding order of 1734- was read (2). 

The numbers on the poll were. 

For Ewer 232 

For Darner - - - - . • 214 
For Chapman - 145 

But the counfel for Chapman alledged. That, if 
they were right in their conftruftion of the deter- 
mination of the right of eledtion, the numbers of 
legal votes would be. 

For Chapman - 118 
. For Ewer - 112 
For Damer 

This ftate of the votes, upon that fuppofition, 
was not admitted by the counfel for the two fit- 
ting members ; however, it was agreed by all the 
counfel, and the Committee, that the queftion 
concerning the conftruAion of the laft determina- 

(i) Journ. vol. xix. p. 363, § 25 to 32). Fide the Cafcof . 
col. 2. Dorchefter, 1791. i Fras. p. 

[ • For a determination ex- 359, 360.] 
planatory of this refolution (2) Suj>ra,p. gg. 
(under 28 Geo. III. cap. 52. 

tion 
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tion ftiould be feparately argued and deter- 
mined. 

The counfel on the part of the petitioners con- 
tended, That the laft claufe of the determination 
means only, " Such as are occupiers of real eftates 
" within the borough ; and, in refpe£t thereof, pay 
" to church and poor." 

The counfel for the fitting members maintained, 
^ That it means, " Owners of real eftates within the 

borough paying in refpedt thereof to church and 
" poor, whether fuch real eftates are in their own 
^* occupation, or not." 

On the part of the petitioners, a witnefs, of the 
name of Pitman, who remembered the eleftion in 
1720, was called to prove that no perfons who 
were merely owners^ and weres neither occupiers of 
real eftates, nor inhabitants, voted at that elec- 
tion; but it appeared from his teftimony that, of [35^3 
a lift of perfons whom he rememberd to have poll- 
ed at that time, there were ten out-voters, as they 
are called, or perfons who were merely owners ; and 
the counfel for the fitting members offered to 
prove, that feveral others had voted on the fame 
occafion; but the Committee faid they were fatis- 
fied, and did not require any farther evidence on 
that head. 

The ufage fince 1720 was admitted to be in fa- 
vour of out-voters. 

Counsel for the Petitioners. 

When the Houfe of Commons, or the leglfla- 

s 2 ture^ 
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ture, mention payings' they muft be conftnicd 
to mean legal payment ; as when they fpeak of a 
freehold^ they are underftood to mean a legal free- 
hold. In deciding the queftion before them in 
1720, the Houfe muft be prefmned to have de- 
cided it with a reference to legal rights, authorities, 
and impofitions. The poor rate is a tax upon in- 
habitants, or occupiers, only ; as is clear, both from 
[351] the words of the ftatute of the 43d of Queen Eli- 
zabeth (i), and the conftrud:ion which has been 
put upon them in Weftminfter-hall. Lord Raym. 
1280 (A). 

That the church-rate is alfo a tax only on inha- 
bitants or occupiers, is proved by a variety of 
authorities, particularly by JefFeries* Cafe in the 
5th part of Coke's Reports, page 66, and by the 
2d part of RoUe's Abridgement, p. 289 and 291, 
and Gibfon's Codex, p. 220. col. 2. (B), 

If the owners of real eftates in Dorchefter are Jc 
faSo rated, yet they never can be compelled to pay 
the rates: They cannot be diftrained upon for 
them. The rates in Dorchefter have always been 
intituled, " Rates on the feveral occupiers of Izndst 

houfes, &c.'* In 1772, an attempt was made 
to alter the words in the title, and to make it run 
thus, " Rates on the feveral owners, or occupies, 

&c." but, at a veftry holden for that fpecial pur- 
pofe, thefe words were refcinded, by an order which 
is entered in the veftry-books, and the cuftomary 
title reftored. 

(i) 43 Eliz, cap. 2, 

(t^-This 
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(rS* This was proved by the books, and by parole 
evidence). 

This circumftance ftiows, that it is well known, 
even in this borough, that mere owners are not 
liable to be rated to the poor. 

The reafon why the word " inhabitants is ufed 
in the firft claufe of the determination, and 

perfons^' in the fecond, is this (and it ftiows the 
Houfe to have formed their decifion with a view to 
the legal payment of rates) : a perfon may be an 
occupier of land without living on it ; and, for land, 
occupancy without inhabitancy, fubjedts the perfon 
occupying to the rates both for the poor and 
church (B). 

Counsel for the Sitting Members. 

The refolution in 1 720 does not mention perfons 
rated or rateable, but perfons paying to church and . 
poor ; that is, thofe who, in faEl, do pay. The 
Houfe had then in contemplation the ufage of the 
place, and not the ftatute of Queen Elizabeth. In 
•Dorchefter, as in moft places of the Weft of Eng- [353] 
land, the eftablirtied ufage is, that the owner pa)s 
the poor-rate ; and in other parts of the kingdom, 
when there is reafon to apprehend that the occu- 
pier is in danger of becoming chargeable to the 
parifli, they frequently rate the owner, to prevent 
luch occupier from gaining a fettlement. If the 
owner pay, and neither he nor the parifti complain, 
the payment is legal as againft all ftrangers. If the 
owner is rated, and fubmit, without appealing 

s 3 within 
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within the time allowed for that purpofe by aft of 
Parliament (i), he cannot afterwards fet afidethc 
rate, or recover from the parifli the money he may 
have paid. In truth, the rate in all cafes is ulti- 
mately paid by the owners ; for when the tenant 
pays it in the firft inftance, there is a propor- 
tionable diminution of the rent he pays to his land- 
lord. 

As to the church-rate, the canonifts are much 
divided about it, and different perfons are holdcn 
[354] t)e liable according to the purpofes for which it 
is impofed, either of fupporting the edifice or of 
fupplying it with bells, plate, and other orna- 
ments (C). 

Dorchefter is a borough by prefcription, and the 
determination of 1720 muft be confidered as ^ ^- 
claration of the prefcriptive right of eleftion. It 
ought not therefore to be interpreted with any re- 
ference to the ftatute of Queen Elizabeth; there 
were pariQi payments to the poor before that 
ftatute; and it cannot be fhewn, that owners 
were not, as well as occupiers, liable to thofe pay 
ments. 

If the Houfe had meant to declare the right of 
eledtion to be as the counfel for the petitioners 
contend, they would have ufed the fame language 
as they have done in other cafes, where the right is 
conformable to their polition ; and, inftead of ex- 
preffing themfelves as they have done, they would 

(i) 17 Geo. 11. cap. 38. §4, 

have 
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have decided, " That the right of voting is in the 
inhabitants paying fcot and tot'* 

Houfes are the only real eftates in the borough 
of Dorchefter for which votes are claimed; the [355] 
occupiers of thofe houfes mujl be inhabitants ^ there- 
fore, if the Houfe had meant to fay, that the 
right of voting for real property in this borough, is 
only in thofe who are in the aftual occupation of 
that property, would not " inhabitants'' have been 
the word ufed for both claffes of voters? 

The beft rule for the conftru6tion of any deter- 
mination of the Houfe, where the fenfe is fuppofed 
to be doubtful^ is, to compare it with the antece- 
dent ufage, the circumftances of the particular 
cafe which gave occafion to it, and the fubfequent 
ufage. 

It appears, by a petition from this borough in 
1690, 3 April, that perfons, who were not inha- 
bitants, had voted at two or three eledtions pre- 
vious to that time ; and if we confider the infre- 
quency of Parliaments in James the Second's reign, 
and at the end of Charles the Second's, and their 
duration at the beginning of that of the latter, we 
(hall find that this will carry the ufage at leaft up to 
the Reftoration. 

It has been proved by a witnefs, called to eftablifli 
the contrary (i), that ten perfons, not inhabitants [356] 
or occupiers, polled in 1720, at the eleftion which 
gave occafion to the determination in queftion, and 



(0 Supra, p. 349' 3S<^- 
S4 
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a great many more might have been (hewn to have 
voted at the fame time. Mr. Speke, one of the 
five people who figned the petition of the cleftors 
that year, is one of thofe out-voters whom the 
witnefs, produced on the part of the petitioners, 
remembers to have polled. 

The petition fet forth, " That the right of elec- 
" tion is, and, beyond the memory of man, has 
" been, in the inhabitants paying to church and 

poor in refpeft of their perfonal eftates, and in aU 
*^ P^rfons paying to church and poor for, or in re- 

fpe6t of, any real eftates they are fiifed orpQjjeJfed 
" (j/* within the faid borough." 

Now thefe are almoft the very words of the de- 
termination; the fenfe, as to the diftin<ftion be- 
tween ownerftiip and occupation, is exadtly the 
fame ; to deny this, is to fuppofe that Mr. Speke, 
as an eleftor, would have petitioned the Houfe 
of Commons in fupport of a right of eledlion, by 
[357] which it would appear that he himfelf had no title 
to vote, — nor to petition, as not being a party at 
all concerned in the caufe. 

The ufage fince 1720 is unqueftionable, and un- 
queftioned. 

If the Committee were to give their affent to all 
the doftrine of the counfel for the petitioners on 
the fubjed of the legal payment of rates, ftill as it 
follows, as well from the circumftances of the cafe 
in 1720, and the previous and fubfequent ufage, 
as from the obvious fenfe of the words of -the laft 
determination, that the Houfe could not have that 

dodtrine 
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doftrine in contemplation when the determination 
was made, but, on the contrary, muft have meant 
to defcribe owners of real eftates who were de fa£lo 
payers of the rates, the decilion of the point now 
in litigation muft be as contended for on the part 
of the fitting members. In the late cafe of New 
Radnor, the counfel on one fide contended, with 
great appearance of reafon, that the conftrudlion 
which thofe on the other fide put upon the laft de- 
termination was contrary to a pofitive aft of Par- 
liament ; but antecedent and fubfequent ufage, and [35^1 
the plain fenfe of the words, being in favour of that 
conftruftion, the Commitree adopted it in deciding 
the caufe. 

The counfel having clofed their arguments on 
the meaning of the laft determination, the Commit- 
tee cleared the court, and deliberated among them- 
felves. After which, the counfel being called in, 
the Chairman informed them that the Committee 
had come to the following refolution : 

Refolved, " That it is the opinion of this Com- 
mittee that, purfuant to the laft determination of 
" the Houfe of Common, fuch perfons as pay to 
" church and poor in refpeft of their real eftates 
" within the borough of Dorchefter, in the county 
" of Dorfet, though not inhabitants, or occu- 
" piers, were entitled to vote at the laft eleftion 

of burgeffes to ferve in Parliament for the faid 

borough." 

The counfel for the petitioners, on being in- 
formed of this refolution, faid they were in- 

ftrufted 
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ftrufted not to give the Committee any further 
trouble. 

In the courfe of the caufe, the following quef- 
tions of evidence arofe. 
359] The counfel for the fitting members called one' 
of the prefent overfeers of the poor for Dorchefter, 
" who offered to produce the pariQi books in .which 
the rates of feveral years were entered, together 
with the fums of money coUefted. 

This was objected to. — It was faid, that the ori- 
ginal rates were better evidence, and, as they might 
be procured, the book ought not to be received. 

On the other hand, it was faid, that all the parifli 
officers had been ferved with notices to produce 
the original rates, but that it appeared that thofe 
originals could not be found, and that this was not 
extraordinary, fince the rates are generally made on 
detached pieces of paper, and for the mod part, loft 
or deftroyed after they had been tranfcribed into a 
book (i). 

The Committee over-ruled the objedtion. 

When Pitman (2) was called to prove that no 
out-voters had polled in 1720, he acknowledged 
that he was an inhabitant having a right to vote in 
refpeft of his perfonal eftate. 
[360] The counfel for the fitting members infifted, 
That his evidence on the right of eledtion was in- 
admiffible ; That he was an interefted witnefs, and 
muft be inclined to have the out-voters excluded, 



(i) 17 Geo. II. cap. 38. § 13. (2) P. 349. 

which 
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which would diminifti the number of eleftors, and, 
thereby enhance the value of the votes which re- 
mained. 

It was anfwered. That a vote was not like certain 
other rights, as a right of common, whofe value is 
diminiflied by encrealing the number of thofe who 
have a concurrent title ; That with regard to fuch 
rights, the objeftion now made would be good, as 
the teftimony of the witnefs might afFe<St the pecu- 
niary value of his own eftate ; but that a vote, in 
the eye of the law, has no value analogous to thofe 
other rights which are faleable property ; That the 
vote of an individual is not fuppofed to fink in its 
value, by an increafe of the number of other 
cleftors ; and that the conftant pradtice has been to 
admit a voter, under an undifputed title, to give . 
evidence of the right of eledtion (D). 

The Committee over-ruled this objeftion. [361] 

On Thurfday, the 23d of February, the Com- 
mittee, by their Chairman, informed the Houfe, 
that they had determined. 

That the two fitting members were duly cleded 

(0. 

(1) Votts, p. 265. 



( 362 ) 



NOTES 



ON THE CASE OF 



DORCHESTER. 



Note pAGE3Si. (A). The churchwardens and overfeers of 
(A.) the poor of every parifli, or the greater part of them, 

^^^"""^ fliall raife weekly, or otherwife, by taxation of every i»Atf- 
bit ant ^ parfon, vicar and other, and of every occupier of 
" lands, houfes, tithes impropr'ate, propriations of tithes, 
coal-mines, or faleable underwoods in the faid parifh," 
competent fums for the neceffary relief, &c. 43 Eliz. cap. 2. 

§1. 

The farmer and occupier fliall pay this tax, and not the 
landlord. Lord Raym. 1280. — And the reafon why the 
occupier is to be fo charged, is, that the poor-rate is not 
a charge upon the land, but upon the occupier in refpeft 
of the land." Fitzgibb. 297. 

• Note P. 352. (B). In Jefferies' cafe, the court of King's 
(B.) 

Bench, after having taken the opinion of feveral canonifts, 
determined, That a tax for repairing the church is payable 
by an occupier of lands in the parifh, though he do not in- 
" habit upon them, nor in the pariftij that he is, to that 
[363] " efFedt, a parifliioner ; but that, when there is a farmer in- 
habits upon the lands, the leflbr who receives the rent 
" fliall not be charged j and, that a church-rate is on the 

perfon 
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« perfon, but in refpeft of the land." 5 Co. f. 67. b.— 
In 2 Rolle's Abr. p. 289. and in Gibfon's Codex, vol. i. 
p. 220. col. 2. the fame dodrine is laid down, and JefFeries* 
cafe cited. 

P. 354. (C.) For the ornaments of a church only the Not« 
inhabitants are to be rated ; and that in refpedt, not of 
" their lands, but of their perfonal eftate. Therefore the 
" man who occupies land in one parifli, and lives in another*, 
« is not rateable for the ornaments of the church in the 
« firft.*' 2 Roll. Abridg. p. 291. A rate for the repa- 
ration of the fabrick of a church is real, charging the 
land, and not the perfoji ; but a rate for ornaments is 
perfonal upon the goods, and not upon the land.'* Gib- 
fon's Cod. loc. cit. It appears from Gibfon that this has 
been determined in a variety of cafes. — Under ornament 
are comprehended feats in a church, and bells ; and to be 
" rateable for them inhabitancy is neccflary, and not merely 
occupancy." Ibid. 

P. 360. (D); It appeared that Pitman had alfo a right 
to vote as the owner of a real eftate. Therefore, fince he 
bad two titles, and although a change of fituation (hould 
afterwards annul one, would ftill, if both fliould be confirmed 
by the Committee, continue to enjoy the other, it could not 
be his intereft to overthrow either. 
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Note 
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Note 
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X. 



THE 

CAS E 

Of (h« BOROUGH of 

A U N T O 

In the County of Sommiit. 



The Committee was chofen on Friday, the 24th of Fe- 
bruary, and confided of the following Gentlemen : 

Frederic Montagu, Efq. Chairman^ 



Sir James Pennyman, Bart 

Abel Smith, Efq. - - - - - 

Herbert Mackworth, Efq. - - 

Hon. Charles Marftiam - - - 
Sir Watkin Williams Wynn, Bart, 

Beaumont Hotham, Efq. - - - 

Sir Henry Bridgeman, Bart. - - 

Francis Annefley, Efq. - - - 

Sir William Bagot, Bart. - - - 

Chriftopher Griffith, Efq. - - 

Jacob Wilkinfon, Efq. - - - 

Anthony James Keck, Efq. - - 

NoMINEBS, 

Of the Petitioners : 

Hon. Thomas Howard - - - 

Of the Sitting Members : 

Vifcount Lifburne - - - - - 



/ « 
B 



Higham Jerrers* 
Beverley. 
Aldbro', York. 
Cardiff. 
Kent. 

Denbighfhire. 

Wigan. 

Wenlock. 

Reading. 

Staffordfhire. 

3erk(hire. 

Berwick. 

Newton,Lancafh. 



St. MichaeL 



Cardiganfhire, 



Petitioners: 
Alexander Popham, Efq. and John Halliday, Efq. ^ 
Several Inhabitants and Eleftorsof the Borough of Taunton, 

Sitting Members : 
The Hon. Edward Stratford, Nathaniel Webb, Efq. 

Counsel, 
For the Petitioners : 
Mr. Lee, Mr. Morris. 



For the Sitting Members : 
Mr. Gould, Mr. Hotchkin, 
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TH8 

CASE 

Of thefiOROUGHof 

TAUNTON. 



ON Saturday, the 25th of February, the Com- 
mittee being met, the two petitions were 
read, fetting forth ; 

That the mayor, as returning officer, had pro- 
cured himfelf to be appointed mayor, to anfwer 
ele&ion purpofes, and had, by unneceffary adjourn- 
ments, protracted the poll from the loth of Octo- 
ber, when it began, to the i8th ; and that he had 
rejedted many legal votes which were tendered 
for the petitioners, Popham and Halliday, and 
admitted many illegal votes for the fitting mem- 
bers; 

That the petitioners were duly elefted by a great 
majority of legal votes, and ought to have been re- 
turned 

Voi.L ' T That 
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That the fitting members previous to, and duf* 
5ng the eledtion, were guilty of bribery and corrup* 
tion, by themfelves and agents (i). 

It was admitted^ by the counfel for the peti- 
tioners, that the mayor was legally clevS:ed ; but a 
great deal of eridence was gone in tot, to ftiew that 
he was not advanced to the mayoralty in regular 
rotation, but had got inte the office for the pur- 
pofe of promoting tbe.intcrdft of tlic fitting mem- 
bers, and had a6ted as the petition ftatcd^ at the 
eledlion. 

Aft el* a confiderabie tinie had been l|>ent ifl hear- 
ing this fort of evidence ; the Chairman, by the 
direftion of the Committee, afked the counfel, 
whether they wiftied to lay fuch a charge ^inft 
the returning officer as might induce the Com- 
mittee to report fpecially againft hnnj or whether 
they intended to afFeft the nunibers on the poll^ 
by any undue aft or afts of the returning officer* 
The anfwer to both queftions was in the negative. 
[369] They faid, they only meant to give a general idea 
of his partiality. Upon this, the Chairman, by 
order of the Committee dire^ed them to proceed 
to the next point in the cafe. The .^mmittee, 
therefore, neither acquitted nor condemned the 
returning officer, but were of opinion, that the en- 
quiry into his condudl was not neceffary to the de- 
cition of the merits of the election, and confe- 
quently waved fuch enquiry. 

(i) Votes, 6 Dec. 1774,?. 22, 

: The 
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The laft determination of the right of eleftioii 
in Taunton is in the following words : 

28 July 17 1 5. Refolved, " That the right of ^ 
election of burgefles to ferve in Parliament for 
the borough of Taiinton, in the county of Somer* - 
fet, is in the inhabitants within the faid borough, 
being pot 'Wal/et'Sy and not receiving a/ms or cia* 
rity (i)» 

When this rerolution was moved, an amendment 
was propofed to the queftion, by leaving out iht 
words, or charity arid the queftion being put 
that the words " of charity^' do Rand part of the [37^1 
queftion} it was refolved in the affirmative ; and 
then the main queftion was put, and was refolved 
in the affirmative (2). This proves that^ in the 
borough of Taunton, there is a clear diftinftion 
between alms and charity^ which was admitted by 
the counTel on both fides. " Alms*'^ means paro- 
chial coileftion, or parifli relief. " Charity " figni- 
fies fums arifing from the revenue of certain fpecific 
funds which have been eftablilhed or bequeathed 
for the purpofe of affifting the poor* There are a 
great many of thofe futids in Taunton, called the 

(1) Journ* vol. xviii. p. 241, « by the parilh ; and alfo per- 
tol. 2. ' fons never rated ; or perfons 

(2) Journ. he, cit, • who although rated were 
I* In the Cafe of Colchefier, • never Called upon to pay; 

March 1789, the Comnrittee * and perfons to whom » being 

determined. * That perfons ' rated and having paid^ the 

* rated to the poor, but who^ * rate had been returned, were 
« on their own application, « not difqualified ** as nctiving 

* have been excufcd payment alms,**] 

T 2 Towa- 
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Town-charity, Meredith's charity, Saunders's cha- 
rity, &c. 

It was agreed, oil both fides, that neither alms, 
nor charity, difqualify an elcflkof in Taunton, un- 
lefs they have been received within a year before 
the eleftion. On the 27th of Auguft, 1715, (on 
occafion of the petition which gave rife to the de^ 
termination of the right {>f election] the queftion 
[37^] being put, " That the counfel for the fitting mem- 
" ber be admitted to give evidence of perfons hav-* 
*' ing received Saunders^^s charity before the id of 
" FebrjLiaryy 17 il, (which was exafkly a year 

before the eleftion) j*^* It pafled in the nega- 

tive (1). 

it was agreed. That a pot-^vall&\s a perfon wha 
furnifties his own diet, whether he be a houfe- 
holder, or only a lodger. 

And it was agreed. That to be a pot-waller qua*- 
lified to vote id Taunton^ it has always been un-' 
derftood, both before arid fince the determination 
in 1 71 5, that fuch perCon muft haVe a legal pa- 
rochial fettlement in the borough. The counfel 
for the fitting members thought, that gentlemen 
of fortune were excepted out of this rule, but there 
does not feem to be any principle on which fuch a 
dlftinAion can be fupported^ 

The counfel for the petitioners faid,. That the 
Journals of the Houfe have recognized that appren- 
tues cannot be ' pot -wallers qualified to vote.— 

(i) Journ. vol. xviii. p. 286> col. 2* 

The 
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The numbers on the poll, as produced by the £372] 
returning officer, were as follows : 

For Webb 260 
^or Stratford ----- 254 
For Jhlalliday - - - - - 202 
For Popha^n - r - ^ " 
The ,ccwanfel for the petitioners propofed to diA 
<jualify of the voters for the fitting members, 
114. As having rec;elved the town charity- 
2, As having received the churchwarden's 
charity. 

3* As Ch^lfea i>enfioners, 
1 9. As not having fettlements in Taunton. 
15, or 16. As not anfwering the definition of 
pot-wallers, 

2, or 3- As certificate-men, 
2* As apprentices, 
2, As bribery agents. 
If they fucceeded in this, they faid there would 
remain a clear majority for the petitioners, but that, 
at all events, for they did not forefee what objec- 
tions there might be to their own votes, they 
would prove the charge of bribery fo diredlly and [373] 
palpably, as to difqualify the fitting members, and 
make the eledion void as to them (i). 

In the courfe of the caufe it was fettled that 
Chelfea penfioners might vote. 

Pofterior to the determination in 17 15, in the 
progrefs of the fame caufe, it was made an objec- 

(1} Sec the Cafe of St. Ivea, fn/ra. Note (B)« 

T 3 tion 
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tion to certain voters, that they were certificate- 
men. From this circumftance, the counfel for 
Mr. Halliday and Mr. Popham inferred, That it 
was underftood at that time, that fych perfons 
were not entitled to vote; and, after fome argu- 
ment, it was agreed by the counfel for the fitting 
member that, by the kx loci, c^rtificete-men can- 
not vote for this borough. 

The counfel for the fitting members endeavour* 
cd to prove fraud in the (Jiftribution of the chari-« 
ties, with a view to eleftipn purpofes ; and they 
brought witnefles to impeach the credit of thofe 
C374] who had given pofitive evidence of bribery, by tho 
agents for the fitting members. 

On their part they propofed to difqualify of the 
votes for the petitioners. 

2. On account of the town-charity, and Mere- 
dith*s charity. 

I . As having received alms, and the town-cha- 
rity. 

7. On account of the town-charity, and as hav- 
ing no fett lament. 

3. As having received the town^charity; though 
their names were not entered in the conftable*s 
book, who is the perfon appointed to diftribute 
that charity. 

I. As being the turnpike-man. ^^r, * 

7. As 

J * f No gate-keeper of any * rcfiding in any toll-hoofe be, 

* turnpike road, or perfon * longing to the truft, Ihall 

* renting the tolls thereof, and ' }benij gdinz/eukmpt in any 

* parilb 
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7. As having no fettlement. 
7, As not anfwering the definition of pot^ 
wallers. 

3. As certificate^men. 

They alfo endeavoured to prove bribery on thp 
petitioners^ 

65* I only heard the openings of the counfel oi> 
^achlide(i). The caufe lafted from the 514th of 
^February to the 1 6th of March. 

OnThurfday, the i6th of March, the Com* [375] 
aiit tee, by their Chairman, informed the Houfe that 
they had determined. 

That John FJalliday, Efq. and Alexander Popr 
ham, Efq. were duly elefted, and ought to have 
been, returned (2), 

* parid^ or p1;^ce whatfoever ; ^ tolls^ or tollrhoufe, ihall be 
f and no tolls to be taken at ' rated dr aflelTed^ towards the 

* any gate creded, of to be • payment of any poor's rate, 
f crcfted, by the truftces of ^ or any other public or paro- 

* any turnpike road, nor any * chial levy whatever.' 13 
^ toll-houfe ereded or to be Ceo. III. c. 84. § 56.] 

* ercdled for the purpofe of (1) Vide /upra^ P* 41- 

* colleiting the fame, nor any (2) Votes, p. 379, 380. 

* perfon, in refpe£l of fuch 
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THE 

CASE 

or the BOROUGH of 

PONTEFRACT, 

.In the County of YORK, 



The Committee was chofen on Tuefday, ttie 28th of fcm 
bruary, and confifted of tlie following Gentlemen : 



Lord Charles Spencer, Chairman 

Lord Advocate of Scotland - - 

Edward Southwell, £fq. - - « 

Thomas George Skip with, Efq. • 

Paul Methuen, Efq. - . - . 

John Smith, Efq. - - - - - 

Charles Anderfon Pelham, Efq. ■ 
Sollicitor General of Scotland 
William Adam, Efq, - ^ ^ 
Charles Penruddocke, Efq. - 

John Scudamore, Efq. - - . 

William Egerton, Efq. - - . 
Sir Roger Moftyn> Bart. » - 

NoM^N££^, 
Of the Petitioners: 
George Johnftone, Efq. - - 

Of the Sitting A§emben: 
Lord George Germaine - • • 



E 



/^Oxfordfliire. 
Peebles(hire» 
Gloucefterfliire, 
Warwickfliire, 
Bed win. 
Bath, 

LiiKolnfhire. 

Edinburghlhirc. 

Gatton. 

Wiltfhire, 

Hereford. 

Bracl^ey. 

Fiintfhirc. 



Appleby, 
VEaftGrinftead. 



Petitioners: 
The Hon. Charles James Fox, and James Kfare, Efq, 
Several Inhabitants, Houfeholders, and Eleftors of thq 
Borough of Pontefradl-^ 

Sitting Members : 
Sir John Goodricke, Bart. Charles Melliflij Efcj. 

Counsel, 
Far the Petitioners : 
Mr. Lee, Mr. Alleyne. 

For the Sitting Members : 
Mr. Mansfield, Mr. Bearcroft^ 
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ON Wednefday, the firft of March, when the 
Committee met, the two petitions were read 
(i), and it appeared, that the only queftion in the 
cafe was concerning the right of election in the bo- 
rough of Pontefrad : Whether a refolution of 1 624, 
or one of 1 770, was to be confidered as the laft de- 
termination in the Houfe of Commons, with- 
the meaning of the ftatute of George the 
Second. 

If the firft was that detennination, Mr. Fox and 
Mr. Hare had an unqueftionable majority, and 
^ere duly elected ; and vic^ DerJa^ ^ 
.' ' On the opening of the cau^, if became a matter 
of difpute among the counfel, whether any, or [3803 

(i) Votes, 6 Dec. p. 24,35. 

which. 
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which^ of thofc two refolutions (hould be read, 
before the argument fliould be gone into concern: 
ingthem. If one of them were read, it was faid, 
that the (landing order of 173^ might be then 
thought to attach upon it. fo as to bar the counfel 
from giving evidence to contradict it- 

The Conuxiittee agreed that both fliould be 
Head. 

The counfel for the fitting members allcdging 
that they doubted how far the entry of 1 624 in th^ 
printed Journals was a true copy : the Committee 
refolved, that the original fbould be fent for. — But, 
on examination, it appeared that the writing could 
not be read but with great difficulty (A). .On 
which it was agreed that the refolution iliould be 
read from the printed copy, and that, if either of 
the parties fliould objedt to any part of it, reference 
fliould then be made to the original. 

There are two Journals of that period. 

In the firft, (intituled " Originals of the feffion 
[381] of Parliament, hdiden at Weftminfter, I9« iv- 

bruariiy 21* Jacobt) (i), there is the following 
entry : 

28 May 1624. Mr. Glamylc reporteth, 

" For Pomfrett, two points : i . Who the elec- 

** tors — Refolved by the Committee^ there being no 
charter^ nor prefcription^ for choice^ the eleElion is tQ 
be made by the inhabitants^ houfeholders^ rejianis. — 

" Refolved alfo fo now, upon the queftion. — 



(1) Journ. vol. i. p. 760. 

" 2. That 
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"2. That the Committee alfo of opinion, in re-^ 
fpeA the poll demanded, though interrupted by 
Beamont, yet the poll not being purfued, the 
choice of Sir Jo. Jackfon void, and a new warrant 
to iflue for a new choice (i)/*— 
In the other> (intituled, Prima fej/lo Parlia* 
menti inchoat. apud fVeftm. decim nono die Febru^ 

**. ariiy anno regni reps jacobin 4^gii^9 ^c* vicejimo 
primo^ et Scoti^^ quinquagejmo feptimo) (2),** there 

is the following account of the fame report : 

28 May, 1 624* •* Mr. Glanvill reports from [38^] 

the Committee of privileges : 

" Concerning Pomfret. — Queftion, of Sir John 
Jackfon.^ — Committee refolved, all the inhabi-^ 
tants, houfeholders, ought to have voice. 2. 
Committee refolved, updn the latter writ no 

** burgefs duly chofen ; but a new writ to go. 
" Refolvedy That thS election ought to be^ in 
Pomfret^ by the inhabitants^ houfeholders ^ rejiants 
there 

" Refolved, That neither Sir Jo. Jackfon, 
nor Sir Rich. Beomont, are duly eledted ; and 
that a new writ fliall go out, for a new elec- 
tion (3)." 

(1) Journ. vol. L p. 714, III. 3 T. Rep. 523, and Rex. 
col. 2. *v. Clapp, there cited.] 

(2) ii/V. vol. i. p. 715. (3) (Thcfc two by tlie 
. [ * For the difference be- Houfe, in cdnfequence of the 
VNccn inhabitants^* 2LX\di** in-- report of the Committee.) 
^* habitants refianty*^ y\d^Q Rex. Journ. vol. i* p. 797,001.2, 

Tunftead, R. H. 30 Geo. p. 798. 

The 
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The rcfolution of 1 770, is as follows : 
6 February^ 1770. Refolved, That the right 
of eledtion for members to ferve in Parliament 
for the borough of Pontefraft, in the county of 

" York, is in perfons having within the faid be 
[383] " rough a freehold of burgage tenure, paying a 

" burgage rent (i).'* 

. Counsel for the Petttimers. 

If the refolution of 1624 was the loft determina- 
tion of the Houfe in 1729, when the ftatute of 
George the Second paffed (2), no fubfequent aft 
of the Houfe can annul it: for that ftatute is 
binding on the Houfe of Commons^ and every laft 
determination is to be confidered as incorporated 
with J and making part of, the ftatute, as much as 
if it were there recited. 

It cannot be faid that it is only binding On re- 
turning officers. The ad of the 7 th and 8 th of 
William the Third (3) had already made the laft 
determination of the Houfe conclufive as to them ; 
and we can never fuppofe that the legiflature in-* 
ferted a new claufe in a fubfequent law for exaftly 
the fame purpofe. The hiftory of the fourth 
feftion of the ftatute of George the Second is to be 
[384] found in the debates of 1734, when the ftanding 
order of that year was made. On that occafian it 
appears that there were fome people who, thinking 
all reftraint on the fovereign power of the Houfe of 

(1) Journ. vol. xxxii, p. 665, (2) Geo. II. cap. 24, § 4, 
col. 2. (3) Cap. 7. § I. 

Commons 
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CommoBS in^ledion matters a great inconvenience, 
oppofed the (landing order, and endeavoured to 
explain the flatute fo as to make it nothing more 
than a re-enadlment of the 7 th and 8 th of William 
the Third. Sir William Yongc was one of thofe 
in anfwer to a fpeech of his on the fubjeft. Sir. 
Jofeph Jekyl told the Houfe, "That he was a 
member of Parliament when the act of George 
^* the Second paflcd That this claufe was not in it 
" when it went up to the Houfe of Lords, but was 
inferted as an amendment there ; not indeed with 
any friendly view to the bill, but, on the con- 
trary, in the hopes of its being thrown out on 
that account in the Lower Houfe; thole who 
propofed the amendment imagining that the 
Commons would not confent to fuch a reftraint 
*^ upon themfeJves y That, however, the majority of [385] 
" the Houfe then thought it a reafonable and 

neceflary reftraint^ in order to prevent, in time to- 
*^ come, that frequent contradiftion in their deter- 
minations with refped to eledions, which had, 
in time paft, greatly contributed to the giving. 
" people a contemptible opinion of all the proceed- 
ingsoftheHoufe(i)/' 

The meaning and efFedt of the ftatuteof Geoi^e 
the Second being fo evident, it remains only to 
fhow, that the refolution of 1624 was a determina- 
tion of the right of eledlion, and that there was 
no pofterior determination in the Houfe frotn 



(1) Cboimons Deb. vol. ix. p. 96, 97, 

that 
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that time, till 17299 when the ftatute took 
place. 

That refolutlon was a clear determination of the 
tight of eledtion. The account given of it by 
Glanville, the Chdrman of the Committee who 
tried the caufe^ correfponds perfeftly with the 
entries which have been read from' the Joumab ( 1 ). 
Both of thefe entries are, in fubftance, entirely 
[386] confonant to each other, and they are both authen- 
tic; for the firft was written by tlie clerk of the 
Houfe, and the other by his fon, who, on account 
of the father's indifpofition was appointed to affift 
him in keeping the Journals, and was paid by the 
Houfe (2). 

The queftion of the right of eleftion was direftly 
before the Committee and the Houfe; if that 
be neceflary to bring the determination within 
theftatute. — Sir Richard Beaumond pretended that 
the right was in the freeholders of the borough only 
(3)- (B). 

It was highly proper for the Houfe to afcertain 
the right at the time, as, from the reign of Edward 
the Firft till 162 1, there had been no ele6lion for 
this borough (4). (C). 

The Committee, and the Houfe, determined the 
right on the general principle of law, not to ferve 
any particular purpofe in this borough, which has 

(0 P» >33« (4) Glanv. p. 140. Joarn. 

(2) Journ. vol. i. p. 798, vol. i. p. 572.-26 March, 
col. 2.-29 May, 1624. \^^\% P* 57^>*-'27 March. 

(3) Glanv. p. 142. 

^ been 
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been too often the motive in other cafes, where, 
tiotwithftanding^ the decifion is final, and not to be 
queftioned* The general principle, That, where 
^* there is no charter or prefcription to the con- 
trary, all the inhabitants, houfeholders, refiants, 
ought to have voices,'^ had been recognized by 
the fame Committee in the cafes of Dover (i)* and 
of Cirencefter (l); and though there were con-» 
t reverted eledions for Cirencefter in 1690 (3), and 
in 1 709 (4), the right of eleftion as determined on 
the general principle in 1624, was never difputed 
or denied. 

If the refolution in 1624 was a clear determina* 
tion of the right of eledtion, it will be eafy to fhow, 
that from that time till the ftatute of George the 
Second took efFedt, there had been nothing done 
by the Houfe of Commons to abrogate or over-^ [3^8] 
turn it. 

In 1660, there was a treble return for Ponte* 
fradt, but the right of eleftiondoes not feem to have 
been in litigation 5 and the Committee (i6th May) 
having reported generally^ that Sir George Saville, 
Baronet, and William Lowther, Efq. ' had the 
greateft number of voices and ought to fit, the 
Houfe came to a refolution that they were duly 
eledted, and ftiould fit ; and ordered that the clerk 

(1) Glanv, p. 63. (3) Journ. vol. x. p. 461, 

(2) Glanv. p. 107. joufn< CoU !• 

vol. i. p. 708, col. I. 21 May« (4) Vol. xvi. p. 235, col. z. 
1624. 

Vol. L U of 
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of the crown ftiould take the other two returns off 
the file (i). 

1695, 29th November, a petition was prefented 
to the Houfe, complaining of an undue eleftion 
(2), on the part of Sir John Bland, which was re- 
ferred to the Committee of privileges and eleftions, 
but on the loth of February following it was with- 
drawn (3). 

4411, 17th January, " Sir Rowland Gwyn, 
[389] reported from the Committee of privileges and 
elections, on the petition { 4) of Robert Monfton, 
Efq. complaining of an undue elev5lion, and return 
of John Bright, Efq. to ferve for the borough of 
Pontefradt, That the right of eleftion was agreed 

to be in fuch perfons as have an inheritance or 
" freehold of burgage tenure within the faid bo- 
" rough (5)." 

4-^41., 14th February, a new petition was pre- 
fented in favour of Mr. Monfton, and againft Mr. 
Bright, who had been returned again on a new 
eleftion, the former having been fet afide in the 
Houfe (6). Before this petition came to be tried 

(1) Journ. vol. viii. p. 33, Dec 1698. Journ. vol.xii. 
col. I. p. 356, col. I. 

(2) Journ. vol.xi. p. 341, (5) Journ. vol. xiii. p. 126, 
col. 2. col. 2. 

(3) Journ, fame vol. p. 356, (6) Journ, vol. xiii. p. 209. 
col. I. col. I. 

<4) Firft prefented i6rh 

in 
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in the Committee of privileges and eledlions (i) 
the Parliament was diffolved (2 ). 
Laftly; 

1744? 22 March, Mr. Hampden re- 
ported from the Committee of privileges and [39^3 
eledtions, on the petitions of Sir William Lowther, 
Baronet, and Hugh Bethel, Efq. and, of certain 
burgeffes of JPontefradt (3 ), " That it was agreed^ 

That this was a borough by prefcription ; and 
** that the right of eledtion is in perfons having a 

freehold of burgage tenure, paying a burgage 
« rent." 

From this complete dedudion of all the pro- 
ceedings in the Houfe, between 1624 and 1729, 
relating to eledions for this borough, it is evident 
that during that interval, there was no refolution, no 
determination of the Houfe on the right; nothing 
but agreements of parties ; and neither the agree- 
ment of parties (4), nor even the refolution of a 
Committee, unlefs ratified by the Houfe, can alter 
the law of eledtions. 

The refolution of 1624, therefore, was the lafl: 
determination in the Houfe of Commons of the 
right of eledkion for Pontefradt, at the time when [391] 
the ftatute of George the Second took place; and 
confequently became, by the operation of the 
ftatute, final to all intents and purpofes; Mnd 

(1) Journ. vol. xlli. p, 225, col. 2. p. 405, col. 2. p. 409, 
col. I. 244» c. I, '2. col. 2. 

(2) 19 Dec. 1700, fame vol. ' (4) Cafe of Circncefter, 21 
p. 322, 323. May 1624, cited in the Cafe 

(3) Journ. vol. xviii. p. 369, of Briftol, p. ,270. 
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cannot be altered or annulled by any thing whicb 
the Houfe either has done, or can do, fubfequent 
to that ftatute (D). 

Counsel for the Sitting Mmheru 

The refolution of 1770 is conclufivc. 
Though the lajl determination is binding on the 
Houfe of Commons, yet where a doubt arifes' 
whether there is a laft determination, the Houfe is 
the only court competent to try that queftion, and 
decide upon it ; and, in 1 7 70, the Houfe did decide 
that what appears on the Journals of 1624 is not a 
laft determination within the meaning of the ad of 
George the Second ; for they refufed to let it be 
read as fuch, upon a divifion of 161 to 32, 

Would not a returning officer be bound to 
follow the refolution of 1 770 ? It is the laft detcr-t 
mination, in point of time ; and could he take upon 
[39^] him to queftion its validity, or to turn over the 
Journals, and fix upon fomething dfe as the laft. 
determination ? If he could not, (hall there be one 
laft determination for returning officers, and another 
for this Committee ? 

It feems to be admitted, by the counfel on 
the otlier fide, that if there was no determination 
before the year 1729, then the firft after that 
epoch (hall be the final determination within the 
meaning of the ftatute. This Committee has a 
power co-extenfive with what the Houfe of Com- 
mons formerly had ; but it is not a court of appeal 
fromformerdecilions of the Houfe; and the. court 
competent to the queftion having determined that 

the 



P O N T E F R A C T. 392 

the right of clcdion for . Pontefradl was not finally 
fettled till 1770, the Committee cannot controvert 
the judgment. 

If the Committee, however, (hould not think 
themfelves precluded from going into the proceed^ 
ings in 1624, a fair examination of the account 
given in the Journals of thofe proceedings, will 
demonftrate that what the counfel for the peti- 
tioners afFeft to treat as a laft determination, cannot L393 J 
t)e confidered as fuch. 

One of them feems to admit. That there cannot 
be a determination within the meaning of the aft 
of Parliament, unlefs where the right of eleftion 
is litigated, and the parties are direftly at iffue 
upon it. This, indeed, muft have been the reafon 
which induced the legiflature to ufe the wdrd 
^* determination^^ borrowed from Weftminfter-hall, 
inftead of refolutioUy^ the common technical 
word in the Houfe of Commons. But it is evident, 
both from th? Journals, and Glanville himfelf, ^ 
that, in 1624, the right of eleftion was not a ne- 
ceffary queftion in the caufe. The true and only 
point was, whether th^ eleftion fhould be void, 
the poll having been ipiproperly ftopt. If the 
Committee or the Houfe decided ypon any thing- 
elfe, the decifton was extraji?dicial. It was a mere 
fpeculative opinion of the Comq;iittee, " That, in 
" boroughs where there is no charter or prefcrip- 
tion for choice, the right is in the inhabitants.** 
The principles of the major part of thofe who 
f ompofed that Committee are well known. They 

u 3 were 
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weredifpofed to fcize all opportunities of rendering 
every part of the conftitution as popular as they 
could. But on the fpeculative dodtrine, the beft 
antiquarians and lawyers are of a contrary opinion. 
It appears from Dr. Brady, and other writers on 
the fubjedt, that the right of eledion in all bo- 
roughs was anciently only in the tenants of burgage 
tenure. Lord Chief Juftice Holt, in the cafe of 
Afhby and White, fays, " That it is part of the 

conftitution of England, that burgage tenure 
" boroughs (hall eledt members to ferve in Parlia- 

ment, and that, in that cafe, the right of elec- 
" tion is a privilege annexed to the burgage land, 
" and is a real privilege ( i)." If it be faid, that 
that opinion was delivered obiter by him, ftiU it is 
of equal weight with a fpeculative tenet of ferjeant 
Glanville, or of any other member of the Com- 
mittee of 1624. 

The refolution, as ftated in Glanville's Reports, 
is merely hypothetical. It proceeds on the fuppo- 
fition that there is no charter of incorporation to 
this borough of an earlier date than the 4th of 
Henry the Fourth. But there are charters of a 
much earlier date. One of the 5th of Richard the 
Firft, from Roger de Lafci, conftable of Chefter, 
and lord of the caftle and borough of Pontefradt, 
who thereby, among other privileges, " grants and 
" confirms to his burgejfes of Pomfret, and their 

heirs and fucceflbre, liberty and free burgage^ and 

(i) 6 Mod. 51, 52. Lord Raym. 951. Salk. 18. ao. 3. 

" their 
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" their tofts to be held of him and his heirs in fee, 
" paying iid, for each whole toft, &c. as in the time 
" of Henry de Lafci (i ) and this carries the con- 
ftitution of the borough beyond the time of legal 
memory. Another of the 6th of Edward the Firft 
from Henry de Lafci, earl of Lincoln confirms the 
former. Thefe charters prove the hypothefis of 
the Committee to have been falfe; and, if fo, the 
conclufion, although no other objedion lay to it, 
muft fall to the ground. 

All the returns fince 1624, fhow that the refolu^- [396] 
tion of that year was never thought to be de- 
cifive of the right of eledkion. There is one bear- 
ing date only three years afterwards, which is in the 
name of the majors comburgenjes^ (now called alder- 
men) and burgenfesy without a word about inha- 
bitants. From 1627 to 1699, except in one in- 
ftance, they all run in the fame manner. In that 
inftance, and in every inftance fince 1699, the 
word " CQinburgenfes " is left out, and f:he indentures 
of return purport (2) to be between tjie mayor and 
burgeflfes, but ftill not a word of inhabitants. It 
cannot be pretendjed that this was merely the cor- 
porate name, for the form is not " Indenture be-* . 
^* tween the mayor, aldermen, and burgeflTes of 

Fontefradt." But " Indenture between A. 

maj&ry B, C, D, &c. comburgenfes^ E, F, G, H, &g. 
*^ burgenfesy' fo that thofe words are defcriptiye of 

{ I ) This was given in eyidencCf 

(2) The returns were produced and read. 

¥4 the 
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the particular perfons who voted at the different 
eleftions. 

[397] The agreements ii> 1699 and 17 15, if they di4 
not decide the right, are^ at leaft, ftrong evidence 
to fhow what the right was always underftood to 
be, and that it was never thought that it had been 
decided in 1624, 

But the bare infpeftion of the two entries of that 
tranfadion in the manufcript Journals is fufEcient 
to fatisfy the Committee, that in thofe loofe and 
inaccurate minutes, taken by two different perfons, 
' und in many things varying materially from each 
other, there is nothing like that fort of determina^ 
tion which the legiflature meant to fpeak of in the 
ftatute of George the Second, 

About the year 1 742, the project of printing 
the Journals was fet on foot, and Mr, Hardinge^ 
then Clerk of the Houfe, a man of great learning 
find accuracy, was appointed to e^^amine the ori^ 
ginals, and report hi^ obfervations to the Houfe. — 
In his report, he fays, " The Journals of the reigi^ 
" of King James the Firft (being for the moft part 
minutes taken by the clerk, and x\ot afterwards 
[39^] tranfcribed) are in many places i^corredt ,and 
«^ almoft illegible, and are alfo rpuch impaired by 
length of time and various 2^ccidents, Yet, as 
" they contain the hiftory of many important 
tranfaftions, and alfo the heads of fpeeches de- 
livered by many famous members in debates 
concerning the prerogative of the crown, and the 
6 liberty 
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liberty of the fubjedt. &c, they feem worthy of 
very great regard/' 

This report of Mr. Hardinge was fubfequent to 
the ftatute of George the Second. Is it to be 
fuppofed, that if he had thought there was any 
thing in the Journals of James the Firft's reign, de- 
(pifive of the rights of ele&ion, he would have over- 
Jooked, in his report to the Houfe, a reafon for 
preferving them much more weighty than that 
lyhich he fpecified ? 

Glanville gives a, fuller account of the proceed- 
ing in 1624 than either of the entries in the Jour- 
nals, yet he does not fay that the Houfe adopted 
the opinion of the Committee concerning the right 
of eledtion. On the contrary, after dating fhat^ 
jwnong feveral other propofitions, as having been [399] 
agreed upon by the Committee, he adds, In 
conclufion, the Committee were of opinion, that 
" a warrant ought to go forth for a new writ, the 
former eledlion being void ; which being fo re- 
ported to the Houfe, was there refolved and or^ 
dered accordingly." That is, it being reported 
that the Committee thought the eledion void, the 
Houfe refolved it was fo, and ordered a new writ 
to be made out. If the Houfe had adopted the 
previous propofitions, Glanville would have ulher* 
in his account of them as he does in other 
cafes, where the Houfe adopted and confirmed 
the refolutions of the Committee, by faying " It 
was conceived by the Committee, and fo re- 

ported 
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ported to the Houfe, and there refolved (i). 
" (E)." 

If this Committee were to fet afide the determi- 
nation of 1770, on a future gqcafion a fubfequent 
Committee may ftill confider it as the rule of their 
•judgment, and thus this borough become an ei)dlefs 
fcene of uncertainty and. litigation. 

Counsel for th^. Petitioner 5 ^ in reply. 

It is neither admitted that the aft of George the 
Second had 2Lprofpe£live effeft, as has beenalledged ; 
nor that a refolution of the Houfe on the r^ht 
of eleftion is not binding if the point was not 
directly the fubjcdt of controverfy between the 
parties. 

However, neither of thofe propofitions, even if 
they were true, can afFedt the prefent queftion; 
for it has been proved that the right of eleftion 
was litigated in 1624 (2), Glanville ftating that it 
was pretended on the part of Sir Richard Beau- 
mond that the freeholders only had voice in ele&ion, 
frjom which we muft infer, that the other candidate 
contended for a more exfenfive right ; and, if there 
was a determination then, all idea, of a profpeftive 
operation of the ftatute in the prefent cafe is at an 
end. 

When the adt of Parliament fpeaks of the kjl 
determination in the Houfe of Commons, it means 

(1) Glanv. Cafe of Blech- (2) Glanv. p. 142. 
fngley, p. 33, and other cafes 
pajpm, 

the 
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the laft refoltUion determining the right of eleElion. All 
determinations in the Houfe of Commons are 
called resolutions^ as thofe of the court of Chancery 
are called decrees^ and thoft of the courts of law, 
judgments. ^ Determination ' is not a technical 
word in Weftminfter-hall, nor the name given to 
the deeifions of any court in particular ; it is a ge- 
neral popular word, exprefjive of judgments, de- 
crees, refolutions, &c. according to the court which 
happens tg be in the conten^plation of the fpeaker 
who ufes ijt. 

One of the objedtions ta the refolution of 1624 
is, that there are two entries of itt As if double 
evidence of ^ny thing ought to induce us not to 
give any credit to it. It is laid the two entries 
vary. They do in exprefljon, but are the fame in 
fubftance, and both the perfons who made them 
were equally the fervants of, and authorized by, the 
fidufe (i ). 

The argument drawn from Mr. Hardinge's re- 
port is a fiijgular one. It is equally valid againfl [402] 
^ny other determination of the right of eledion in 
the reign of James the Firft. Yet the Houfe has, 
lince the ftatute of .George the Second, recognized 
fuch determinations made in the fame year with 
that under confideration, Thus that of 9th 
April, 1 1624, concerning the right of eledtion in 
Chippenham is, by a refolution of 28 January, 



(i) Sufra, g. 386. 
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1 74f, called the lail determination of the Houfe 

The charters anterior to that of Henry the Fourth 
mentioned by Glanville do not contain any r^ufa' 
tion touching the right of ele<%ion ; fo that thoi^ 
they had been known to the Committee in 1624, 
their judgment would have been the fam^. Their 
hypothefis is ftill true— there was no charter for 
choice^ 

It will be difficult for the counfel on the other 
fide to impeach the credit due to the do&rines <rf 
Selden, Coke, Glanville, and the other members 
of the Committee of 1624, by calling thofe great 
men fadious republicans, and they will not fine} 
it eafy to gain equal credit to thofe of fucha 
writer as Dr. Brady. As to what is faid by Lon} 
Holt, in the cafe of Afhby and White, the anfwer 
to it is, that it was clearly faid extrajudicially, and, 
therefore, can only, be confidered as a hafty opinioq 
not formed upon any mature confideration of the 
fubjeft, — Whitelock adopts the general r^le of the 
Committee of 1624, "The K^ing,*' fays he, "may, 
" by his charter, make any town a borough, and 

grant them the priviledge of fending burgefles to 
" Parliament, and the election of them to be by a 
" fpecial number of the inhabitants, as principal 
" burgefles, aldermen, and the like y but where the 

(1) Fiiie/ufra,C^(eo{Ncvr p. 339. 
Radnor, p>330, and note (B.) 

eleftioA 
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" eledtion is by prefcription, it is generally ppw^ 
" lar {^)r 

If the right of eledtion was determined in 1624, 
no fubfequent ufage can afFeft or alter it* In the 
cafe of Prefton, in 1 768, the right of eleftion having 
been determined, in 1661, in the following man- 
ner, 

18 Dec. 1 66 1, Refolved, That all the inhabi- [404] 
*^ tants of the faid borough of Prefton had voices 
in theeledion (2).'' 

The counfel for the fitting members propofed to 
bring evidence to ftiow (by fubfequent ufage) that 
the words all the inhabitants^^ in the refolution of 
1 66 1, mean only " Such in-burgefles of the laft 
" guild, or thofe admitted fince by copy of court- 
^ roll, as are inhabitants of the place but the 
Houfe refolved, 29 Nov. 1768, that fuch evidence 
(hould not be admitted (3). 

But, as to the ufage in Pontefrad, it appears 
from Glanville, that, in 1624, none of the parties 
ever imagined that burgage tenure had any thing 
to do with the right of election. Freeholders in a 
borough (to whom one of the parties confined the 
right) are not neceflarily burgage tenants. In Tavi- 
ftock, and many other boroughs, where there are 
no burgage tenures, the right of voting is in the 
freeholders of the borough. 

(1) Vol. 1. p. 500. Vidi (3) Journ. vo^ xxxif. p. 79, 
Introd.note (C.) p. 69. col* 2. 

(2) JourDi vol. viii. p. 336, 
col. 2* 



Jhe 
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The returns, which have been produced, do not 
prove the ufage fince 1624 to have been as con- 
tended for. " BurgenfeSy' in ancient inftruments, 
does not mean only burgage tenants. Sir H. Spel- 
man, in his Gloflary, Title " Burgariii^ Burgenfes*' 
defines them to be, " Burgorum viUarumque claufa-^ 
" rum habtlatoresy Whitelock, in his Commen- 
tary on the parliamentary writ, fays " Burgeffes 
" are t\\t inkabita?its and freemen of boroughs (i);" 
and in another part of the fame wotk he calls them, 

Inhabitants of towns or boroughs inclofed or 
" fortified ( 2 The Houfe of Commons themfelves 
have interpreted the word to mean inhabitants^ 
both in charters and returns. 

23 May, 1660. " Mr. Turner reportrfrom the 
" Committee of eleftions, the cafe upon the double 
" return, for the borough of Abingdon in the 
" county of Berks; That, upon examination of 
" the fadt, the queftion appeared to be, " Whether 
[406] " the word " burgenfes^' mentioned in the charter, 
" extends to the inkabitants within the borough ; 

and that the Committee were of opinion, they 

do extend to the faid inhabitants and that, 
" fubftrafting two of the eleftors, who were aliens, 

and four-and-fifty who received relief in the 

town, and are (landing almsmen there. Sir John 
" Stonehoufe, Bart, who is returned by one in- 
" denture, had a greater number of voices than 
** John Lenthall,. Efq, who is returned by an- 



(i) Vol. i. p. 500. 



(2) Vol. ii. p. 95. 

" Other 
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" other indenture: and that therefore the faid 
" Sir John Stonehoufe is duly eledted, and ought 
to fit. 

Refolved, That this Houfe do agree with 
" the Committee, that the faid Sir George (i) 

Stonehoufe is duly eledted, and do fit in this 
« Houfe (2):' 

In this cafe of Abingdon, the Houfe mull have 
adopted the interpretation put, by the Committee, 
on the word " burgenfes^' in the charter, as that is 
ilated to have been the only queftion on which 
the validity of Sir John Stonehoufe's eledtion [407] 
turned. 

In the cafe of Aldborough in Yorkfliire, in 
1690, the main queftion was, " Whether the right 
" of eleftion was in a feleS number of burgefles, 
" holding by burgage tenure in the faid borough, 

or in all the inhabitants there paying fcot and 
" lot." 

There were a great many returns produced on 
both fides, where the electors were defcribed by the 
word burgenfes\^ and though there was no parole 
evidence given to ftiow the ufage to be in favour of 
all the Inhabitants, the Committee and the Houfe 
came to the following refolution : 

17 May, 16^0. Refolved, " That all the inha- 
bitants of the faid borough of Aldborough 
paying fcot and lot, have a right to vote in 

(1) Should be ''John^ col. i. and 2. 

(2) Journ. vol. viii. p. 4a, 

" eleding 
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cleAing members of Parliament for the f^d bo- 
rough (i)** 

It is to be obferved that there are burgage 
tenures in both thofe boroughs (Abingdon and 
Aldborough) as well as in Pontefraft. 
[408] If the Committee (hould decide on the prefent 
occafion as the Houfe did in 1770, when, by one 
of the laft a6ts of its judicial power, an additional 
and ftriking example was furnifhed of the impro- 
priety of entrufting it any longer with that power, 
the decifion will not bind any future Committee, 
nor annul the rights of the inhabitants; which, as 
they depend on an adt of Parliament, and are 
fecured by it, cannot be taken away by the de- 
termination of any particular caufe Uke this, 
but will be ftill as valid as* ever on anew elec- 
tion. It is eafy therefore to fee which of the two 
ways in which the Committee may determine 
the prefent caufe, is moft Hkely to beget future liti^ 
gation. 

On Friday, the 3d of March, the Committee, by 
their Chairman, informed the Houfe that they had 
determined. 

That the two fitting members were duly eleded 

And, on the Monday following, Charles Mellifb, 

Efq. 



(i) Laft determination. (2) Votes, p# 325, 
Journ. vol.x.p. 418, col. i, 2. 
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Efq. having been likewife chofen aburgefs for the 
borough ot Boroughbridge, in the county of York, 
made his eleftion to lerve for the borough of Ponte-- 
fraa(i.) 

(i) Votes, /cf. f//. 183 to 26 !• In which latter 

[• For more concerning the cafe the right was by virtue of 
right of eledion in Pontefradl, 28 Geo. 111. cap. 52. finally 
^/Vipcafein 178;, 1 Lud. p. 3. fettled to be ''in the inhabit 
and cafe in x Fxaf. p. tants houieholders refia&Cs*"] 
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Note p A G E 380. ( A ). The annexed plate is a fac /mile of the 
(A.) firft of the two entries. 

Note P. 386. (B.) So we are told by Glanville's book. The 
(B.) whole of what is contained in the father*s Journal concern^ 

ing this eleftion, is the (hort entry read to the Committee. 

In the fon's, previous to the entry of the report from the 

Committee, ftating the right of ele£tion, we find the follow^- 

ing: 

« I April, 1624. Sir Thomas Wentworth prefers a pe- 
<^ tition from Pomfret. — Read. — 

" The mayor, before any writ came, i?ndertook a place for 
«' Sir Jo. Jackfon : fliut the door againft thofe, that came for 
" Sir Ricliard Beomont: a number of recufants and papifts 
" brought in : 40 of them made burgefles, to carry theelec- 

tion.— The eleSion being naught, the return cannot be 
« good. — ^To have all reported to the Houfe together. 

Sir George Moore. — This town admitted, the laft Par- 
"liament, to fend burgefles. — Since one fide heard by coun- 

fel, to have the other heard. 

« Mr. 
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" Mr. Glandvill, upon quefiion, to make the report.— Note 
•* Confidered one point, the validity of the return : Heard y^^!^ 
" no counfel on either fide: Had the writ, and two inden- 
" tures. Sir H. Holcroft double-returned, he waved Pom- 
frett. A new writ went down to Pomfret, The flierifF 
makes this return: two days after the date of the writ, 
mayor and aldermen told him, they had chofen Sir Jo. 
Jackfon : and after, the 1 1 of March, divers other alder- 
men and burgeffes told him, they had chofen Sir Richard 
Beomont, He returned two indentures: I. Mayor, al- 
dermen, and burgeffes The common-fea] of the town : 
2. Four or five aldermen, and the reft burgeffes, returned 
Sir Richard Beomont. — 20 and odd hands.~ 

Committee conceived, thefe feveral indentures to be re- 
turned by the flieriff. They thought the form of it irre- 
gular. Their opinion, that the return, as it is, hath fub^* 
ttance fufficient to warrant Sir John Jackfon to come into 
the Houfe. Afore they rofe, a petition exhibited againft 
the election. — Writ good enough, although the ♦day; 
" becaufe it begins not till the King come. Two returns. 
He made a warrant to mayor, aldermen, amd burgeffeSf 
Sir Jo. Jackfon's indenture is true then, according to 
the warrant ; other not.— -Bear date one day. — Looked on 
the hands to the indenture:-— 40 to one, but 20 to the 
other. Sir Jo. Jackfon the greater number* This the 
ground of the opinion of the Committee. 

Ordered, That this bufincfs of Pomfret, concerning the 
<^ election, (hall be heard at the Committee of privileges, [4^2] 
in his due time, and turn. 

" And left, by the Houfe, to the choice of Sir John Jack- 
" fon, whether to come into the Houfe, or to forbear." 
Journ. vol. i* p. 751. 

*^ 28 May, Mr. Glanville reports, &c. 
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Note P. 386. (C.) 26 March, 1621, « Sir Edward Sandi 
^ ^^]}^ " moveth for Pomfrett j which in Ed. L time, and after, fent 

" burgeffes : after, decayed by wars. — That the King grant- 

« cd them a charter, 4 Jac, with reftitution of all their li- 
berties and privileges, notwith (landing they be loft, for- 

" feited, &c. That they have ever fi-thence— 

*' Committed alfo to the fame Committee for privileges." 

Journ. vol. i. p. 572. col* 2. 

27 March. " Sir George Moore reporteth, from the 
Committee for privileges; That, for Pomfrett, that 26 
Edw. L it fent burgeffes 5 which continued a good while 
after. That, by reafon of the baron's wars, it grew 

" poor. That lo"^ & 1 1® H. VI. a return made, they could 
not fend burgeffes, by reafon of their poverty. That 4* 

" Jac. the King granted them all their former liberties 
and cuftoms, notwithftanding they had been forfeited, or 
lolh That the Committee thinketh it to ftand both with 

*' law arid jufticej that a writ fliould go for choice of bur- 
geffes.— 

Upon queftion, Pomfrett to fend burgeffes. 

" Writ ordered." Journ. vol. i. p. 576. col. I. 
1^4* 3] By the above, it would feem that this borough had been 
reprefented in parliament after the reign of Edward the Firft. 
But Glanville, who is probably more accurate though his 
account is of lefs technical authority, fays, that it difcon- 
tinued being a parliamentary borough from the time of king 
Edward the Firft, and he adds, That by reafon &/ the long 

difcontinuance of the borough^ there did not appear any 

known ufage or prefcription by whom the eleftion fliould 

be made,'* Glanv. p. 14I. 

P. 391. (D). From 17 15 till 1768, there was no contro- 
verted election for Pontefra^ft. xo Nov. 1768, two petitions 
were prefented to the Houfe, complaining that at the laft 
elc6lion> when William M'ouckton Lord Galway, and Henry 

Strachey, 



Note 
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Strachey, Efq. and Sir RowlandAVinn, were candidates, Note 
the returning officer had been compelled by force to return 

(D.) 

Sir Rowland Winn, with lord Galway; and that a great 
majority of the legal voters would have prefented themfelves 
and voted for Mr. Strachey, if they had not been intimidated 
by the violence of feveral hundred rioters, armed with 
bludg'v-ons, and other ofFenfive weapons. Several of the 
rioters, (as one of the petitions fet forth) had been conviSed 
on an information tried at the aflizes. When the matter of 
thefe petitions came to be tried (24th November) at the 
bar of the Houfe. The Houfe refolved, That the counfel 
«' be confined to proceed only upon the allegations of the 

fiiid petitions, which complain of the freedom of the faid [414] 
ele(5lion being difturbed by riots." And after hearing 
counfel and examining witnefles the election was declared to 
be void. On this a new eleftiop took place, and Sir Row^ 
land Winn, and his brother Edward Winn, Jtfq. being can- 
didates, together with lord Gal way, and Henry Stiachey, 
tfq. the two laft were returned, and the other two, together 
with certain inhabitants houfeholders, in their intereft, peti- 
tioned the Floufe, Dec. 14, 1768, on the ground of the re- 
folution of 1624. The hearing of thefe petitions was, by 
repeated adjournments, putofFto the 6th of February 1770. 
On that day a doubt arifing, how far the entries in the two 
Journals 6f the 28th of May 1624 were to be confidered an4 
read to the counfel as the laft determination of the Houfe 
within the meaning of the a(3: of George II. counlel on boj;h 
fmdes were heard to that point, after which, " A motiop 
was made, and the queftion being put, that the two entries 
^ of the 28th day of May 1624 of refolutions concerning 
the right of eledion for the borough of Pontefrad, appear- 
ing in two feveral Journals, be admitted to be read to the 
counfel at the bar, as the laft determination of the Houfe, 
touching the legality of votes for members to ferve \t\ 
Parliament for that borough j the Houfe divided, and it. 

^3 *^ paffe4 
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Note paffed in the negative, 16 1 to 32." On this the counfel 

(P*) for the petitioners defired that leave might be given to 
withdraw their petitions, but this was objeded to by the 

[415] counfel on the other fide, who defired to offer evidence to 
eftablifh the right of eleftion. The Houfe refolved j That 
the petitions fliould not be withdrawn. The counfel for 
the petitioners declined giving the Houfe further trouble. 
The counfel on the other fide examined a witnefs to 
prove the right to be in the freeholders of burgage tenure; 
and produced feveral returns to fliew that the eledlions were 
made by the mayor and burgefles. They then read the 
entries in the Journals of 17th Jan. ^-^H-j and of 24th of 
March 17^, on which the Houfe came to the refolution 
determining the right as ftated fupra p. 382. Journ. vol. 
xxxii. p. 665. col. 2. 

P. 399. (E). There feems to be great weight in this 
obfervation. All that Glanville fays of the propofitions in 
queftion is, " Out of this cafe thefe points were agreed upon 
" by the Committee." Yet in his account of another cafe 
be feems to confider that when the Committee agreed to, 
and reported, particular propofitions and a general conclufion 
from them, the Houfe, in making a determination agreeable 
to the conclufion, adopted the particular propofitions. Cafe 
of Winchelfea, p. 17. he fays. In this cafe, divers points 
were moved, and debated in the Committee, and reported 
to the Houfe with their opinions and reafons ; all which, 
** under the general order and judgment of the Houfe thereuton^ 
•* were refolved and adjudged accordingly." 
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The Committee was chofen on Friday, the 3(1 of March, 
and confifted of the following Gentlemen : 



Paule Fielde, Efq. Chairman - 

James Scawen, Lfq. - - - - 

John Morgan, Efq. - - - - 

Hugh Owen, Efq. - - - - 

Edward Morant, Efq. . - . . 

Charles 3aldwyn, Efq. - - - 

Gerrard William V'^anneck, Efq. - 

Nathaniel Polhill, Efq. - - - 

Thomas Halfey, Efq. - - - - 

Ambrofe Goddard^ Efq. - - - 

James Whitflhed, Efq. - - - - 

Sir William Guife, Bart. - - - 

Richard Aldworth Neville, Efq. - 

Nominees 

Of the Ptititioner: 
Hon. Thomas Fraticis Wen^ijan - 

Of the Sitting Member : 
John Orde, Efq. - - - - 



'^Hertford. 
Surrey. 

Monmouthfhire. 
Pembroke. 
Lymington. 
Shropihire. 
Dunwich. 
Southwark. 
Hcrtfordlhire. 
_ ^ Wiltfliire. 
Cirenceftcr. 
Gloucefterlhire. 
Grampound. 



W^flbury, 
Midhurft. 



Petitioner: 
Nathaniel Bayly, Efq. 

Sitting Member: 
John Mayor, Efq. 

Counsel, 
For the Petitioner: 
Mr, Mansfield, Mr. Lee. 

For the Sitting Member : 
Mr. Bearcr^^fi^ Mr. Hardinge* 
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CASE 

Of the 3OROUGH of 

ABINGDON, 



Saturday, the 4th of March, the Com- 
mittee being met, the petition of Nathaniel 
Bayly, Efq. was read^ letting forth; That at the 
laft eleftion for the borough of Abingdon, in the 
county of Berks, the petitioner, and John Mayor, 
Eftj. were candidates, Mr. Mayor being then higl> 
ftierifF of the county of Berks; That at the place of 
eleftion, and before the taking of the poll, the 
mayor of the borough, and the other elcdors, were 
publicly told, that Mr. Mayor, being high fherifF of 
the county, was incapable of being chofen for the 
borough, and that ail votes given to him would 
be thrown away; That, however, the fnayor him- 
felf voted, and alfo received the votes of divers other [420} 
perfons, for the high (herifF j and that the high 

fheriff 
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fheriff had returned himfelf as duly eleded, in 
manifeft prejudice of the petitioner, who, being 
the only candidate capable of being ele6ted, was 
duly chofen, and ought to have been returned; 
Praying, therefore, fuch relief as the Houfe ftiould 
think juft and reafonable (i). 

It was admitted that the f^dts were as ftated in 
the petition, and that the majority of votes were 
in favour of the fitting member. The queftion of 
the high (heriff's eligibility had been argued by 
counfel, at the place of eledlion, before the poll 
began ; a^d, after their ^rguipents, the returning 
officer told the electors, that in his opinion, Mr, 
Mayor, although high ftieriff, was capable of being 
chofen. 

There were two queftions in this cafe. 

1. Whether the high flierifF of a county may be 
chofen to ferye in parliament for a borqvgh within 
his county. 

2. Whether, if he is not eligible, on fuch notice 
[421] as was given in the prefent cafe, the vote^ for him 

are thrown away, and the other candidate, who had 
a fnialler number of legal votes, duly elefted : or, 
whether it is a void eledion. 

Counsel for the Petitioner. 

By an exprefs claufe in the writ of eledlion (A), 
the choice of fheriff is prohibited. This claufe has 
made part of the writ for above three centuries, and 



(i) Votes, 6 Dec. 1774, p. 25. 
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if It were to be omitted, fuch omiffion would vi- 
tiate the whole; for original writs are of fo high a 
nature, that they can be altered by nothing but an 
a6t of Parliament. 

It is unnecefTary to enquire how the prohibitory 
claufe, or the " yiolumus^^ (as it is called) was firft 
introduced into the writ. Many think it is de- 
rived from the aft of the 46th of Edward the 
Third, which Sir Edward Coke holds to be only an 
ordinance of the Lords, and no ftatute; while 
others do not adopt the diftinftion between ordi- 
nances and ftatutes, but confider both as having 
the force of afts of Parliament. It was thereby 
ordained, that no iherifFs, or men of the law, fliould 
be chofen. Accordingly, we find that, for fome [4x2] 
time afterwards, the prohibition in the writ extend- 
ed to lawyers as well as ftieriffs. Coke denies that 
there was any claufe to that effect in the writs for 
the Parliament which was holden in the 6th year of 
Henry the Fourth, and which was called parliament 
turn indoclum^ becaufe no lawyers fat in it. He cites 
Walfingham, who fays there was fuch a claufe 
in thofe writs, to contradift him, and aflerts, that 
the exclufion of lawyers was wrought merely by the 
king's letters, by pretext of the ordinance of the 
46th Edward the third. But Prynne gives us the 
very words of the writs of the 6th of Henry the 
Fourth, Ndumiis atitem quod tUy feu a/iquis alius 
vicecomes re^ni nojlriy aut apprentius, aut aliquis alius 
homo ad le^em^ aliqualiter Jit eleElus\^ and adds, 
*f This appears by the expipplification thereof in 

the 
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*^ the Clauf* Roll, of 5 Hen. IV. pars 2. m. 4. dorfoy 
" in tiie Tower (which I have viewed with mine 
" own eyes) by fundr)^ tranfcripts thereof in manu- 

fcript; and by the teftiniony of Thomas Wal- 
[423] fingham, who lived in, and wrote the hiftory of, 

that time (i)." From that period, that part of 
the claufe which excluded lawj^ers, has been dropt, 
but the other, againft the eledion of flberifFs, has 
been continued ever fince. 

But ftierifFs, previous to, and independent of, 
the ordinance or ftatute of the 46th of Edward the 
Third, were ineligible at common law, and, if fo, 
it is of little confcquence to the prefent queftion, 
whether that was, or was not an adt of Parliament, 
It appears that in the 13th year of Edward the 
Third, the Commons prayed, " That writs be fent, 
" that the worthieft knights be chofen, and that 
" lawyers and Jfieriffs be left cut (2) (B);" and 
Prynne has preferved a return for Warwick of the 
28th of Edward the Firft, which proves, that the 
prayer of the Commons in the 13th of Edward the 
Third, with regard to flieriffs, was founded on their 
[424] ineligibility at common law. Indeed, the king had 
no power to create a new incapacity by inferting 
in the writ a prohibition not authorized either by a 
ftatute, or the common law. We muft therefore 
underftand the petition of the Commons to 
Edward the Third, as if they had faid that Qieriffs 

(1) Prynne. P'ea for the p. 357, from 13 Edw. IIF. 
)L»ords, p. 380. Rot. Pari. n. 8. 

(2) Whitel. Comm. voUu 
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by law were ineligible, but had of late been return- 
ed to Parliament, and that it was therefore proper 
to corredt this abufe, and aflert their ineligibility 
in the writ of eleftion. The cafe of the return for 
Warwick, in the 28th of Edward the Firft, was 
this. That prince had iffued writs to the ftieriffs 
of the different counties in England, " requiring 
them to caufe to come to the Parliament to be 
held at Lincoln, thofe knights, citizens, and bur- 
" geffes, who had fat in the former Parliament, and 
" if any of them ftiould be dead, or fo ill as not to 
" be able to attend, then to eledl others in their 
" place (i)" The return for Warwickfliire is as 
follows. 

" Millies €le£li. S. S. Johannes Perceval de Samoy, 
&c. manuc. per iSc, — idem Johannes fuit ad par-^ 
liamentim prox. preteritum. S. S. Johannes de 
" Clyntone de Makjioke ele£ius ejl nunc loco PhiHppi 
*^ de Pay ton yEO QVOD idem Philippus est nunc 
" vicEcoMES Warr. et Leic. isf prcdiSlus 
" Johannes manuc. per &c. (2). 

.The force of the prohibition in the writ has been 
much fliaken in cafes of (heriffs of one county 
who are returned as members for another. Sir . 
Edward Coke, being flieriff of Buckinghamfliirci 
was, in the fecond year of Charles the Firft, return- 
ed for Norfolk, and fat till the diffolution of that 
Parliament. But his right to fit was called in 
queftion, and both in the Journals, and in the de-^ 

(i) Prynne's Brief Regift. p. 150. 
P' 53? S4» ^ Brev* Pad. red, (2) Prynnc, loc^ cit. p. 55. 

bates, 
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bates, and in the writings of his contemporaries, 
(as of Whitelock, who fat in the fame Parliament^) 
(i), he is talked of as only a member de fa&o (2) 

[426J There is no pofitive determination of the Houfe 
that a (hcriff can be legally chofen for at^ county. 
Till the ftatute of the 23d of Henry the Sixth, 
(3) which enafts that precepts (hall be fent to the 
different boroughs and cities entitled to fend mem- 
bers to Parliament, the Iheriff prefided at the 
cleftion of all the members within his county (C); 
and as it is not difputed that the prohibition is good 
againll fheriffs returned as knights for their own 
counties, and this for ftrong reafons of convenience 
and policy, it muft, for the fame reafons, have had 
equal force, before that ftatute was made, againft 
(heriffs returned for boroughs within their own 
counties. The opportunities of partiality and un- 
due influence were, till then, the fame in both 
cafes^ — If it was a legal and valid prohibition at 
that timey nothing but an aft of Parliament can 
have annulled it fince, and no fuch aft exifts. 

There are Jiill many reafons of expediency, -in 
favour of the prohibition, even fince the praftice 

[427] has been eftabliflied of direfting precepts, for 
eleftion, to the mayors, or chief officers, of bo- 
roughs. 

The fheriff has the difcretionary power of either 

(1) Whhcl. Comm. vol. ii. col. 2. 

P- 357- (3) Cap. 14. 

(2) Journ. vol. i. p. 869, 

keeping 
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keeping the precept in his hands three days, oi* of 
ilTuing it on the day he receives the writ (i); and 
it is well known that the fate of an eledlion may - 
often be decided, in different cafes, by retarding or 
accelerating the arrival of the precept in the bo-? 
rough. 

When there are two contending returning offi-^ 
cers, a flieriff, who is a candidate, may deliver the 
precept to the one who is in his own intereft, and 
thus make fure of being returned, and obtain a 
feat in Parliament without having been duly 
chofen, and, perhaps, fit for a year or two before the 
merits of the election can be tried. 

In cafe of a double return by two feparate in- 
dentures, the flieriff may place that which is in his 
own favour neareft to the writ, by which means he 
will fecure to himfelf the advantages meant to be 
given by the Handing order of 172^ (2). 

The wages, to which members of Parliament are [428] 
entitled by law, are to be levied by the (heriffs, 
and if a man were at the fame time flieriff and 
member for a borough within his county, he might 
be tempted in that part of his office, to a6l with 
partiality, and to fecure the payment of his own 
wages, in prejudice of the other members for the 
county. . ' 

Many learned conflitutional writers have declared 
their opinion that flieriffs are not eligible, within 
their own counties. 

( I ) 7 & 8 Will. III. cap. 25. (2) Vide fupra. Cafe of Mil- 
§ I. borne Port, p. 100. 

Sir 
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Sir Simon d*Ewes, obferving on the cafe of Sir 
Andrew Noel, (who was chofen knight of the 
(hire for the county of Rutland when he was 
flieriff of the county, and, after a debate on the 
fubjeft, was, on that account, removed, 4 Nov. 
1601,) fays, " that the eledtion of one who is firft 
" flieriff of fbme county, and then elefted a knight 
" of the fame, or a citizen, burgefs, or baron of 
any city, borough, or cinque port of the fame, 
is void." He obferves, indeed, that on the 
21ft of February, 158I, Mr. St. Poole being 
[429] " both knight for the county of Lincoln, and flieriff 
" of the fame, was allowed his place in the Houfe, 
and had only licence given him to depart into 
" his county for the bufinefs of his ftieriffwick;*' 
but he reconciles this cafe to Sir Andrew Noel's, 
by fuppofing very reafonably, that St. Poole was 
not made flieriff till after his return to Parlia'» 
ment, on which fuppofition there was nothing 
in his eledtion contrary to the diredtions of the 
writ (i). 

Mr. Hakewell of Lincoln's Inri, who was a great 
parliamentary lawyer, and long a member of the 
Houfe, lays it down, in his Modus tenendi Parlia' 
mentis " That no (heriffe fliall be chofen for a 
" knight of the Parliament, nor for a burgeffe 

« (2)." 

Lord Chief Juflice Hale recognizes the fame 
dodrine (3); and Mr. Juftice Biackftone fays, 

(i) D'Ewes's Journ. p.624, (2) P. 4^. 
625. (3) dale of Pari. p. 114. 

« flieriffs 
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flieriffs of counties, and mayors and bailiff3 of 
boroughs are not eligible in their rcfpedtive 
jurifdiftions (i)," • 

There are many cafes in the Journals * where this 
'dodtrine is recognized, but in that of Stamford, in 
the year 1^7 7 j the very point now under the confi- 
yeration of the Copimittee was determined. The 
cafe was briefly this : 

Mr. HatchTer> high ftieriff of Lincolnfliire, at 
the eleftlon of a member for the borough of Stam- 
ford in that countjr, had the majority of voices ; 
but the returning officer of the borough returned 
Henry No^ell^ Efq^ the other candidate^ as duly 
^lefted, and this return wasj by the IherifF himfelf^ 
annexed to the writ, and forwarded to the clerk of 
the crown. Hatcher offered to prefent a petition, 
which produced a long debate on the fubjeA of his 
'eligibility for a borough in his own bailiwick (2), 
and was, upon the qucftion, rejedted {3). 

If the fitting member was not eligible, the Com- 
mittee nluft decide that the petitioned is duly 
>eledled. Where a difqualification depends upon 
a faSl^ which is not of public notoriety \ as, for in- 
stance, the candidate's being under age, allowance 
is made for the ignorance of the eledlors who vote 
for the perfon fo difqualified, and their fuffrages 
^ire not confidered as thrown away, unlefs they have 

(1) Blackft. Comm, vol. i, (3) Joum. vol* ix« p. 40^, 
p. i75« col !• 

(a) Grcy*8 DeK vol iv. p« 

315- 

Vol. I, Y formal 
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formal notice of his difability at the iittit of tht 
elcdion. But the notoriety of the iaw is always 
prefumed. Therefore, even if nothing had been 
faid of the legal inability of Sheriffs to be chofen 
members of Parliament, at the time of the elec- 
tion, the votes given for the fitting member would 
neverthelefs have been thrown away ; for as to the 
fail of his being flierifT, that was, of courfe, known 
to all concerned in the eledtion. However, the 
voters were, in truth, publicly, informed both of 
the faft and the law ; fo that there cannot be the 
fmalleft pretence of furprize. 

Counsel for the Sitting Member \ 

The authority of mere civil writs is unqueftion- 
able. They are undoubtedly the beft evidence of 
[432] the law. But the fame cannot be faid oi political 
writs. They rather teflify, and particularly the 
writs of election, the tyranny of our Kings, and the 
arbitrary power they affumed, in former periods of 
the conftitution. 

If it were neceflary to comply exadly with the 
letter of the writ, it might be made an objedtion to 
the election for a county, that the flierilBf has not 
returned " two knights ^rt with fwords (D)^" 
and it was well obferved by the returning officer, at 
this very eleftion, that, by the words of the writ, 
. he was commanded to return two burgefles, and yet 
no one would infift on a compliance with that in* 
junftion, fince Abingdon has only a' right of fend- 
ing one (E). 

The 
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The aft of the 46th of Edward the Third is 
tlearly not a ftatute> for in the roll it is diftin- 
guiftaed from the ftatutes of that year. The words 
are, The petitions which the Gommons had pre- 
" fented in Parliament^ and the anfwerrs to them 
" were reaidj and likewife an ordinatuCy &c. (i)," 
Now it is well known that> in thofe days, the [433] 
ftatutes were in the form of petitions and an/wers^ 
and they are evidently mentioned here as fomething 
different from this ordinance. 

If this ordinance were to be coiifidered as an adt 
of Parliament, yet the evil which it complains of 
(and, therefore^ that which it was intended to re* 
medy) is only that (herifFs had been returned for 
knights of the Jhire (2). Burgejfes of Parliament^ 
therefore, were not then in contemplation^ and the 
provifion cannot be conftrued to extend to them-: 
efpecially when it is confidered that kw6 creating 
difabilities, and in derogation of general rights, are 
to be taken ftridly. 

As to the writs of the 28 th of Edward the Firft, 
and the return for Warwicklhire, the whole of that 
tranfadlion feeras to have been fo contrary to law, 
the King didating who the people were to choofe 
for their reprefentative^, that ho folid argument call 
be built upon it. Befides> in that cafe, though 
Payne the (beriff was thought to be ineligible for 
his county, it does not follow that they would not [434] 
have chofen him for a borough within his county. 

The petition in the 13 th of Edward the Third, 

( i) Append, to Ruffhcia's ed. of the Sut, p. 43, 

- Y 2 only 
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only ftiows that lawyers and (heriffs were by the pe-» 
titioners confidered as improper perfons to be re* 
turned to Parliament. — It does not appear to have 
been complied with. 

The " no/umus'* in the writ extends to all (heriffs. 
Yet it will not, at this day, be contended that the 
flieriff of one county is not eligible for a borough 
, in another. In the beginning of the laft Parlia- 
ment, Mr. Child, being Sheriff of Warwickfhire, 
was chofen and returned for Wells, in the county 
of Somerfet. He was petitioned againfl:, and the 
merits of his eleftion tried before the Committee of 
privileges and eleftions, and they and the Houfe, 
determined, 9 March, 1768, That he was duly 
cleded (i). (F). 

In like manner, if the prohibition of the writ 
were adhered to, a flieriff of one county could not 
be chofen knight of the fliire for another. The 
[435] counfel for the petitioner admit that its authority 
in that refpeft has been much ftiaken. Sir Simon 
d'Ewes fays, Although a man may be firft made 
" a flieriff of fome county, and be afterwards 
elefted a knight, citizen, burgefs, or baron of, 
" and in, fome other fliire or county, it fliould 
feem his ele&ion ftandeth good (2)." 
The queftion of Sir Edward Coke's eligibility 
was moved on the loth of February, 1624, in con- 
fequence of a meffage from the King (G), and it 
was ordered to be frfi heard by the Committee of 

(1) Journ. vol. xxx'ii. p. 2gg,coU 2» 

(2) D'Ewcs' Journ. p. 625. 

privi* 
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privileges (1)5 yet it appears that he had privi- 
lege of Parliament allowed him on the 9th of June 
following (2), which fljows that, notwithftanding 
the King's impatience to have him removed froni 
the Houfe, it was not in his power to obtain a de* 
cifion againft his eligibility. 

If ftierifFs are eligible for any other county but 
their own, why (hould they not b? fo for boroughs [436] 
in their own county? It h^s been (hown that th? 
deftion of flieriflfs to ht knights was the fuppofed 
pvil which the ordinance of Edward the Third (on 
which the " nolumus " in the writ is clearly founded) 
was intended to remedy, Is the prohibition to 
Jiave no force 'vs\ the cafes which it was particularly 
aimed at, and to operate ii; thofe which it was not 
intended to affect ? 

Since the flatufe of the 23d of IJenry the Sixth, 
the (herifF is in no refpeft the ret turning officer for 
boroughs. He is obliged to agcept the return fent 
Jiim with his precept^ and is merely the co^duitr 
pipe to convey it to the clerk of th? crown. If, 
therefore, we were to fuppofe that the prohibition 
of the writ was y^id before that ftatute, becaufe 
of the fuppofed partiality of the (heriffif he could 
have returned hinafelf, and becaufe (as Afr^ Serjeant 
Croke quaintly e^fpreffes himfelf in Hatcher's cafe), 
^ man cannot be agent ^ad patient at ^he fame time^ 
yet, fince the ftatute thofe reafoi^s no longer exiftji 
^nd cejante caufa^ cejfat effeSlm^ 

(0 Journ, vol. 1, p. 817, col, 2, Littleton's Rep, 
(ol. I«ong'8 Qafe, p 340. 

(2) Jounu vol, u Pf 863, 

y 3 The 
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♦ The (hcrifF does not fign the indenture for a boi 
rough which is fent to the clerk the crown, but 
only the counterpart left in the country, which is 
nothing more than a memorandum or c^tificatej 
for when a return is to be amended, the amend- 
ment is made on the indenture fent to the plerk of 
the crown. It is never thought neceffary to alter 
the counterpart in the country. Formerly the re^ 
turning officer of .the borough, not the flieriff,'ufed 
to be fent for, to amend his own return ; or, in 
fome inftances, it was fent down to him to be al^ 
tered in the country (i). 

It is not even neceffary to the validity of a return 
that it ftiould pafs through the hands of the (heriff; 
This appears from the cafe of Le&eard^ in TownA 
hend's CoUeftions (2). " The burgeffes of that 
borough being eFefted, the town refufed to de- 
liver up their indenture to theflieriff; but the 
party elefted made his indenture, and deli- 
vered it to the clerk of the crowp, who filed it 
with the reft of the indentures returned by the 
flieriff, having indorfed it upon his writ ; but 
the indenture was never executed by the ftierifF; 
nor returned ; and yet this indenture was held 
by the Committee to be good/' 
It is faid that, in levying the wages of the mem- 
bers for his county, a flieriff* might be partial to 
himfelf. Such an argument will not have mucl^ 

(i) n/e/uj>ra,lnXrodu(iion9 note (W.) p, 9^. 
(a;)PageiS3. 

weight. 
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weight. Suppofe a flieriff (hould give himfelf the 
preference, may not executors do the fame ? There 
is nothing illegal in it, fince the law, in the cafe of 
executors, countenances fuch a preference. 

There is not much greater weight in the argu- 
ment drawn from the power which the (heriff has 
of iffuing his precept eitlier on the firft or laft of 
the three days, after he receives the writ ; for there 
h always intelligence, and fubftantial notice of an 
eledtion, before the precept arrives, 

But a general anfwer to all the ar^ments drawn 
from the fpppofed partiality and mifconduft of [439] 
IherifR, is, that the law will not prefume fraud and 
mifcondudt in its officers, 

Obferve wh^t might be the confequenee, if it 
were to be holden that IherifFs cannot be ehofen 
members of ParliameHt, .The Crqwn would then 
be able to prevent any one from being eledted, by 
taking care to make him a (heriff before the elec* 
tion. On a general cleftion, in bad times, every 
friend to the rights of the people might, by thi? 
means^ be excluded from the floufe of Com^ 
inonSt 

The paflkge cited from Sir Simon d'Ew^ is 
merely a diSum of his, and his manner of recon^^ 
ciling the cafe of 5t. Poole with Noel's cafe, nothing 
^)ut conjefture. 
Mr. Juftice Blackftone fays, That flicrifffe, 
mayors, and bailiffs, are not eligible in their re- 
^* fpeEliv^ jurifdidtions, being returning officers.** 1% 
been fhown (hat flieriffs cannot be confidered 

X 4 as 
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as the returning officers for boroughs; and tha 
meaning of this palfage is, that a mayor or baili^ 
cannot be chofen within his jurifdiSUott as returning 
cjicer; that is, * he cannot" be chofen for his borough,, 
and that a (herifF cannot be chofen within his jurif- 
di£iipn ^ returning officer ; that ih he cannot be 
chofen for his own county. 

^n Wiilis^'S Noti. P^rliam. we find that Barnard 
Granville^ (heriff of Cornwall, was member for 
, ^odmin in that county; and i^ is no objection to^ 
^he authority, of that precedent, that there is no 
account of any co^nplaint or petition agalnft him ^ 
^r the Houfe, if he h^d ^ot been eligible, woul4 
themfelves have taken notice of it, and would have 
amoved hLpi (H), ^s ^hey would a ^e^r if he were 
^o be elefted and returned. 

In the year 17^7, Charles Bathurft, l^fq. was rc-i 
turned for the borough of J^ichmond in Yorkfliire^ 
and a petition w^s prefented againft him, a;id that 
very petition mentioned that he was at the time of 
the eledtion, high fherifF of the county ; yet, 01^ 
the trial of the caufe r^o o\)jed:ion was made to hinx 
on that account, and, ^hough it was determined 
[44 againft him, (14th Marchi 1 7ir) it was decided oi^ 
quite different grounds (i). 

The counfel on the other fide have only pro-* 
duced one cafe in favjur of the doctrine they have 
to fupport ; and in the debate, on that very cafe, 

(1) Journ. vol. xx*. p. 25, ^6, 72. coL z. 78.. col. 1, a* 
86. col. I. 
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^hat of Sir Walter i^ng is cited, who was member 
for Bath, and SheriflF of the county at the feme 
time; and Mr. Qakley faid, in the fame debate, 
that he was member for Pifcop's Caftle^ in the 
Convention Parhament, when he was flieriff of 
Shroplhire, and fat without controverfy ( i )• 

Hatcher-s cafe was not like the prefent. for 
he had returned another y and, therefore, the Houfc 
thought that he was, by his own aft^, eftopped 
from complaining of the return. That his petition 
was rejected oq this groimd (however unreafonable^ 
(ince he was obliged to accept the return made by 
Jhe prefiding officer of ^he borough) i§ eyident froni 
the following -entry in the Journals, 

27 March^ 1677. ^' A motion being made 
^* that the petition of Mr, |Iatchcr| high (heriff 
of the county of Lincolne, exhibited to the Qon^T 
mittee of privileges and eleftions, fetting forth,^ 
that he is duly elefted for ^he town of Stamford 
in the faid county, [be rejeBed (2);] he having 
himjelf returned Hpiry Noz^etl^ Efq. as duly eleSed 
^* for the faid town ; Refolyed, That the petition of 
Mr. Hatcher, high fherifF of the county ot 
f* Linfolne, exhibited to the Committee of privi-; 
If l^s and ele^ions^ toi^ching the ele«5tion for the 

(1) Grey's Deb, vol. iv. the motion, but evidently 
3 16. ought to be there to complete 

(2) Thofe words [be the fenfe, and make it cone* 
jt^ed\ are npt in the entry of fpood with the refolucion. 

town 
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^* town of Stamford within the faid county, be 15* 

But, at moft, this is only one precedent, and it 
happened at fo unfettled and &£tious a time, that 
its authority cannot be great ; furely not fufficient 
to eftablift ^ difqualification which would affed 
fo many, and might be attended with fuch ill con- 
fequences. If a fingle precedent were fui&cient for 
fuch a purpofe, the Attorney General could not 
fit in Parliament, for the Journals will furnilh 
an inftance where the Houfe decided that he 
was not eligible, and, when he had been returned, 
declared his eleftion void (2), 9 ajid 10 Feb, 
i62i(I.) 

If the Committee (hould be of opinion that the 
fitting member was not eligible, yet it cannot be 
contended that thofe who voted for him threw 
away their votes, as they afted in copfequence of 
the decifion of the magiftrate who prefided at the 
eleftion, and who, alter hearing counfel, declared 
to the ele<ftors that the fitting member was not 
difqualified. In the debate in Hatcher's cafe, 
whofe authority is trufted to fo much, Mr. Powle 
faid, and, as to iiai, was not contradidted, " that, 
though the ftierifFbe incab^ble of ferving, it (hall 
not make the minor part capable to eledt (3)." 
At all events, therefore, the petitioner cannot 

(1) Journ. vol. ix. p. 407, (5) Grey's Deb. Ipc. cit. 
col. I. 

(a) Journ. vol. i. p. 456, 
col. I, 2, 460. Cwl. 2. 

fuccecd 
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flicceed in being declared duly eledted. If tha 
fitting member * was not eligible, the eledtion Was 
void. 

Counsel for the Petitioner ^ in rep/y, 

The maxim, that fraud is not to be prefumed, 
true, with regard to particular cafes, but in conftrur 
ing the law upon z, genera/ queftion, (fuch as the 
prefent) that conftrudtion is to be preferred which 
leaves the leaft room for fraud, and beft ferves to 
prevent it. 

The entry of the order for allowing Sir Edward 
Goke privileges of Parliament is in the following 
words: 9 June, 1626. " Upon queftion. Sir Ed?? 
f * ward Coke, ftanding 4e faSfo returned a mem- 

ber of this Houfe, to have privilege againft a fuit 

in Chancery con^menced againft him by the 
^* lady Oleare/' This proves that he was not 
then confidered as a legal member of the Houfe, 

The cafe of Granville has only been cited from 
Willis, a very modern author, and it does not apr 
pear that he w^ not appointed (herifF after liis 
eledtion. 

The Richmond cafe was decided on the merits 
of the elcftion, and ij: was, therefore, unneceffary [445] 
for the parties^ or the Houfe, to go into the quef- 
tion of Mr. Bathurft^s eUgibility. 

Sir Walter Long^s cafe is mifreprefented by Mr. 
Powle, in the debate on the cafe of Stamford : for 
it appears, from Lyttleton's Reports, that he was 
(heriff of IViltJ^ire^ and member for Bath in the 

county 
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county of Somerfet\ and Covert, whofe cafe was cite4 
by the counfel on one fide in that of J«»ong tq 
(how that a IherlfF is eligible in his county, was 
proved to have been fherifF of SuJJ'eXy and membe? 
for Petersfield in Hampflihre ( i ), 

In whatever manner the entry in the Journals 
(the proceeding in Hatcher^s cafe may be worded, 
It is evident from the debate on that occafion, that 
the chief qpeftion in the Houfe was the eligibility 
cf a Iheriff within his county. That cafe, there- 
fore, is a precedent in point ; and as no inftances 
can be given of flierifFs fitting in Parliament for 
any borough within their county (K), when their 
[446] election was controverted, th^ law muft be now 
confidered as e(labli(hed,and unalterably but by a6t 
pf Parliament, 

As to the power the King will have, if flieriffs 
^re thought to be ineligible within their counties, 
of excluding from the Houfe perfons obnoxious tQ 
the court, there is little reafon to be alarmed with 
fears on that fcore \ for a man who is inclined to 
oppofe the crown, will have fully as good an opt 
portunity of doing fo as (herifF^ as he would have 
as member of Parliament ; feeing that, as (heriffi 
he has of courfe a very great in^uence in his 
county, and great authority in all eleftions there \ 
fothat, if he cannot himfelfbe returned to Parliar 
ment, he may promote the ^ledtion of others equally 
hpftile to the court, 



(1) Lyttleton's Rep. p. 323. 

If 
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If the fitting member, being flierifF of the county, 
was ineligible^ it is a clear confequcnce, (efpecially 
after the formal notice was given before the poll 
began) that the votes in his favour were throwri 
away, and that the petitioner was duly elected* 
This principle, in all the debates on the Middlefex 
eleAlon, was never queftioned on either fide. 

On Monday, the 6th of March, the Committee, [447] 
by their Chairman, informed the Houfe, that they 
had determined (L), 

That neither the fitting member, nor the peti* 
tioner, were duly eleded 3 and that the election was 
void (i)*. 



(i) Votes, p. 330, 



[♦ Vidi infra, vol.] 
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tV THE CASE OF 
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Note pAG E +21 (A). The Writ to the (heriff of Oxford- 
(A.) (hire, (tranfcribed from the original in the office of thd 

^^^^"^ clerk of the crown.) 

" George the Third, by the grace of God, of Grreat Bri- 
^ tain, France, and Ireland, King, defender of the faith, and 
fo forth ; to the (heriff of the County of Oxford greeting. 
" Whereas, by the advice and affent of our council, for 
certain arduous and urgent affairs concerning us, theftatCj 
and defence of our kingdom of Great Britain, and the 
church, we have ordered a certain Parliament to beholden 
at our city of Weftminfter^ on the 29th day of November 
next enfuing, and there to treat and have conference with 
" the prelates, great men, and peers of our realm, we com- 
mand and ftriSly enjoin you, that (proclamation being 
" made of the day and place aforefaid in your next county 
" court to be holdcn after the receipt of this our writ) two 
knights of the moft fit and difcreet of the faid county, 
girt with fwords, and of the univerfity of Oxford two bur- 
449] geffcs, and of every city of that county two citizens, and 
<^ of every borough in the fame county two burgeffes, of the 
moft fufficient and difcreet, freely and indifferently by tbofe 

who 
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^< whd at fuch proclamation (hall be prefent, according to 
the form of the ftatutes in that cafe made and provided^ 
you caufe to be eleded \ and the names of tboie knightS| 
citizens, and burgeffes fo to be eledled (whether they be 
« prefent or abfent) you caufe to be infertcd in certain in- 
dentures, to be thereupon made between you and thofe 
*^ who flhall be prefent at fuch ele£kIon ; and them at the day 
and place aforefaid you caufe to come, in fuch manner 
that the faid knights for themfelves and the commonalty 
of the fame county, and the faid citizens and burgeffes for 
*• themfelves and the commonalty of the faid univeffity, 
cities, and boroughs refpedively, may have from them fuU 
" and fufEcient power to do and confent to thofe things 
** which then and there, by the common council of our faid 
kingdom, (by the blefling of God) fliall happen to be or- 
dained upon the aforefaid affairs, fo that for want of fuch 
** power, or through an improvident eleftion of the faid 
knights, citizens or burgeffes, the aforefaid affairs may in 
** no wife remain unfiniflied ; willing neverthelefsy that 
neither you nor any other jheriffof this our faid kingdom be 
in any wife ele£fedj and that the eleftion in your full county 
fo made diftin(£tly and openly, under your feal, and the 
feals of thofe who fliall be prefent at fuch eledlion, you do 
** certify to us in our Chancery, at the day and place afore- 
" faid without delay, remitting to us one part of the afore- 
faid indentures annexed to thefe prefents, together with this 
" writ. Witnefs ourfelf at Weftminfter, the lirft day of 
" Oflober, in the fourteenth year of our reign.'* 

The writs to fheriffs are all in the fame form, except 
that in this, and in that to the fteriff of Cambridgefliire, 
there is a claufe for the ele6lion of members for the refpec-^ 
live univerfities. I have inferted one of thtrn on that account, 
becaufe in the cafe of Wigtown an argument is drawn from 
the word burgefs^ as applied to the members for the univer- 
fities. 

I^The 
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Note ^ The writ ttt the fheriff ott a general eleSioii is not 
^ ^ ^^ printed in the appendix tb the coiiimon bbok 6n th^laW 
eledions; 

Note P. 423; (B). This pctitioii of the Hoiife of Commoiii 
(^*) in the 13th of Edward' III. affords a prefuniptiori that the 
prohibition of the 46tb of the fame King wsls ordained iii 
confequence of a petition of theirs ; and if fo, it was, accord* 
ing to the forms of thofe days, an ad. of Parliament. 

Note p. 426- (G). Before the ftatuteoftbei3d of Henry Vr. 

it was the u£ual cuftom in fundry counties df the realm to 
eled their knights, citizens^ ahd burgefles, on the (kme dayi 
in their county court, by the fuiters 6r others refofting to 
it, or by four or five citiiens or burgefles only, (whereof 

<^ the mayor, bailiff, or chief officer was ufually one) fedt 
[451] " from every city or borough to the cburity court to eledl 
their citizens or burgeffes, fo foon as the knights wefe 
chofen^ and to return both the knights^ citizens, and buN 
gefle^ names, in, or by, one indenture alone, or the knights 
in one indenture by themfelves, and all the citizens and 
burgefles thus elcded in and by one indenture diftincl 

" frdm the knights, under the feals of the citizens and bur- 
geffes eleding them.'* See Prynne's Brev, Parliam. red. 

p. 252, whtte this is proved by a great variety of returns in 

the rcignS of Heni-y V. and Henry VI. Some boroughs 
ufed to ele6f four, or a fmall number of burgeffes, who went 
to the county court, and, for the whole body, eleded the 
burgefles.'* Id. ibid. p. 256 This was fomething 

analogous to the prefcnt mode of eleding delegates to choofc 

the members for the royal boroughs in Scotland. 

" The form of elcdling citizens and burgefles at the 
county court, was not univerfally obferved in all counties j 
but the (heriff of many fhires fent either the writs thcm- 
felves, or precepts grounded thereon, to the mayors and 
2 « bailiffs 
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bailifl^) to ded and return citizens and burgefies, H^hlch 
tfaey accordingly did, and returned by fpecial indentures 

^ long before the ftatutes of 7 Henry IV. and I3 Henry 
VI/* td. ihld. p, a6i. This he proves likewife by a 

great number of inftances ; one of them as far back as the 

reign of Edward the Second. 

P. 432. (D ). By the ftatute of 23 Henry VI. cap. 14* Note 
^ 3. It is enaif^ed, that the knights hereafter to be chofen (J^O 
^ (hall be notable knights of the fame counties for which [45^ j 

diey fliall be chofen, or ctherwife, fuch notable efquires^ 
" gentlemen birthy of the fame counties^ as /hall be able to 

he knights** So that the neceffity of being a knight, in 
order to be eligible for a county has been difpenfed with by 
v& of Parliament, and yet the direction to chufe knights 
gkt with fwords is ftill retained in the writ. Long before 
the ftatute juft mentioned, there are inflances of returns of 
porfons who were not knights, for counties. Prynne has 
printed one, by the fbcriffof Northumberland, 34 Edw. III. 
which fets forth, that, there being only one knight in the 
county, and he ** languidus et impotens ad laborandum^* two 
others who were not knights, had been returned, (Bfev. 
Pari. red. p. 167) and another of the fame fort by the 
flieriff of Rutlandfliire, in the 4th of Edward the Second/ 
Id. ibid., p. 170, 

P. 432. (E). Abingdon was made a parliamentary Note 
borough, with power to fend one burgefs to Parliament, in (^0 
the ad and 3d of Philip and Mary. 

P. 431. (F.) The petition of iPcter Taylor, Efq. and Note 
certain ele£brs of Wells, complaining of an undue ele(9ion (^0 
and return of Clement Tudway, Efq. and Robert Child, 
JCfq. wat prcfented to the Houfe, and referred to the 
Committee^ privileges, aad eledfcioas^ 15th Nov. #768. 

Vol. I, 2 Journ. 



Note 

(C.) 
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Journ. vol. xx^ii, p. 36. coL i. 2. On the 9^1 of March 
following, the Committee reported, That they wete of 
opinion that telh Mr. Tudway and Mr. Child were 
<^ * duly ele£l;ed, to which the Houfe agreed.'' Same vol. 
p. a^. col. 2. Mr. Child wasflierifF of Warwickihire at 
the time of his eleSion, but that was not objeii^ed to him in 
the petition. 

Note P. 435. (G). 10 Feb. i62|, « Mr- Chancellor of tkc 
(G.) «< Exchequer delivered a meilage from his Majefty ; That) 
<^ taking notice of an order here, to fend out writs, upon 
^ double returns, taketh alfo knowledge, that Sir Edward 
^ Coke, being (heriiF of Buckingham, and being returned 
** one of the knights for the fliire for Norfdke, contrary to 
the tenure of the writ, hopeth this Houfe will do hrm that 
right, as to (end out a new writ.-^Mr. Chancellor of the 
^< Dutchy moveth, to refer this to the Committee of privi- 
es leges ; and report to the Houfe their opinions of the law, 
and ufage.-*- Refolvcd,-— And to be firfi heard/* Joura. 
vol. i. p. 817. col. 2. 

Note 44^- (H). There is fuch an inftance in the cafe of die 

(H.) Attorney General, f^ide infra^ note (I). 

Note P. 443. (I). 8th April 1764, « Mr. Duncombe >-To 
(!•) u have the privileges examined fir ft, and openly; particu- 
larly, whether Mr. Attorney General may be chofen in 
refpeS no precedent, that an Attorney General chofen.— 
Writ of attendance, — Sir H. Hobart's cafe ruled, becaufc 
*«4hen a member of tbil Houfe, when chofen Attorney. 

Mr. Alford moveth, that the Houfe may determine, 
" whether Mr. Attorney may ferve.** Journ. vol i. p. 
456. This motion produced a long debate, and the matter 
[454] was referred to a Committee to fearch for precedents, ll 
April, That Committeie reported, That Sir Henry Hobart 



*453 

Note 
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tras the only Attorney General whp appeared^ in the cletlc's 
hand, to have been in the Houfe ; that he was of the Houfe 
when he was made Attorney, and, by*tonnivency, conti- 
nued to ferve.— After a new debate, the quefiion was put. 

Whether [ Vlr. Attorney] fliall for this Parliament re- 
^* main of the Houfe, or not Refolved, He (hall. 2. 

Whether any Attorney General (hill, after this Parlia* 

ment, ferve as a member of this Houfe : ^Refolved, No.** 
Journ. vol. i. p. 456. col. !• 2. 460. col. 2. 

9 Feb. 162^, " Mr. Speaker moveth, that Mr. Attorney 
^ returned from Greeneftead, and mentioned the order* 

** The order to be brought, and read, to-morrow morn- 

ing } and then order ^to be taken for it in the Houfe.'* 
Journ. vol. i. p. 817. col I. 

** 10 Feb. A new writ, for choice of another burgefs for 
*« the borough of Eaft Grinfteade, in the room of Sir Ro. 

Heath, his Majefty's Attorney General, according to the 
** precedent of 12 facobi" Journ. fame vol. loc. ciu It 
appears, by the Journals, that, foon after the Reftoration^ the 
Attorney General fat in the Houfe, and that his eligibility 
has never been objefted to fince« t 

P. 445. (K)* There are inftances of flierifFs returned Note 
for boroughs within their own counties, and allowed to (K*) 
flt, although objeded to at their eledlionj and petitioned 
againft. 

5 Decem. 17 10. A petition w^s prefented complaining 
of an undue eledion and return for Derby, fetting forth. 
That, at the ele<Elion, the pttitioners openly, in public 
courts objected againft Mr. Harpur, one of the fitting 
members, as incapable of being elected, for that he was then 
high (herifF of Derbyfliire. This, and a general charge of 
bribery againft him and the other fitting member, was all 
the complaint of the petition. Jour0« volt xvi. p. 419.' 

% 2 coL 




[455] 



4|.5 5 I^otes on the Cafe cf Abingdon. 

Note €(d. I. It was witfadraM(n, by the lea^e of the Houfe, on die 
(K.) j^jjj p^jj^ following, Joum. (ame vol. p. 507. col. x. 

P. 447. (L). The cafe of Sir George Selby, who in the 
reign of James the Firft, being flicriff of Durham, was re* 
turned for the county of Northumberland, was not, as far as I 
recoiled^, cited by the counfel, in this cafe of Abingdon, 
but I have great reafon to think that it weighed very much 
with the Committee. 

9 April 16 14. Mr. Francis Moore reporteth lint pro« 
« ceedings of the Committee for privileges, yefterday. 
For the petition of Northumberland, 
The petition four things: 
^ I. Setting back the clock, and then refufii^ to take 
voices after nine; 

« 2. That Sir George Seliy net etigibki fir that n§ Jheriff^ 
« hy thi wrhy te be chtfm ; wheu Sir Geerge fierif ef Dut* 
^^ ham Bijhopriik. 

" 3. For want of freehold. 
4, For want of refidence in that (hire. 
[456] " That Sir George prefent, alledged, that the btifaop had 
*^ difcharged him before the election. 
« The Committees— 
The {heriff 's— ftill executed by him— 
For the undue eleftion j thought fit, the flieriiF fhould 
** be fent for, by the greateft number of Committee: 

" The other two points not thought fit to be examined, for 
that, the eleSors' fault, not the {herifF*s." - 
(Here fome other matter intervenes.) 
Mr. Fuller— -Sir George Selby to be difcharged, and 
^ a new writ for a new choice ; and the fhcriiF to be fent 
for. 

" Sir Edw. Sands i. Whether a (heriff may be re« 
turned. 

2. Whether a (hcriflf of Durham.— 

I « A(hcriff 
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A IhcrilF not to return himfelf.— 

The words of the writ not ancient, to reftrain the 
eleSion of iheriiFs — Not ancient, therefore not the com- 
<^ mon law, nor by ftatute law : ErgOy this no fufficient 
^ warrant. 

" For Durham ; the flierifF not made by the King, but 
the bifhop ; and for life, not for a year. 

(Here fome other matter intervenes.) 
" Sir Roger Owen That the writs anciently fuch as 
now, to reftrain ele£ting or returning of fheriiFs, for in the 
Regifter, and Nat. Brtuium (i).— 

<^ For Durham iheriiF, the like for them as for the fheriff* 
of Chefter and Cornewayle, &c.— 

The reafon why reftrained; for that he hath cuftodiam 
comitatus; and commandeth all duties, &c. and is to exe- 
cute all procefles.**—- 

(Here again fome other matter intervenes.) 
Sir Henry Montague :— ^That no fteriff can by the law 
« be chofen : The writ in the negative. 

Refolved, upon the queftion, that Sir George Selby, 
flierifF of Durham, cannot be chofen knight of the fliire for 
Northumberland : and ordered, that a warrant be made, by 
Mr. Speaker, to the clerk of the crown, for the ele£lion of 
another knight for that (hire in his place/' Journt vol. i* 
p. 457. col. 2. 458. col. I. 



(i) The writ is in oeither of thofe bookt* 



XIII. 

THE 

CASE 

Of the T O W N of 

HREWSBURY, 

In Ac County of Salop. 



The Committee was chofen on Tuefday, the 7th of Marcb» 
and confifted of the following Gentlemen : 



John Ordc, E(q. Chairman, - -^ 

JohnElwes, Efq. ^ - - ^ - 

Richard Aldworth Neville, Efq, - 

Sir Cecil Wray, Bart. - - - 

Charles Brett, Efq. - - - 

John Cooper, Efq. - - - - - 

William Ewer, Efq. - . , . 
William Chafin Grove, Efq. ^ 

Edwin Lafcelles, Efq. - - 

Daniel Lafcelles, Efq. . • - * 

John Parker, Efq. . - - ^ - 

George Bridges Brudenell, Efq. - 

tucy Knightley, Efq. - - - - 

Nominees, 

Of the Petitioners : 
Right Hon. Thomas Townfliend 

0/ the Sitting Member : 

H^nry Herbert, Efq. - - - - 



fMidhurft. 
Berkihire. 
Grampound. 
Eaft-Retford. 
LeftwithieU 
Downton. 
Dorchefter* 
Weymouth, &c» 
YorkOiire, 
Northallerton. 
Leicefler. 
Ruthuid(hire. 
Northamptonfhirc 



Whitchurch, 

HantSc 



.Wilton. 



Petitioners: 
Certain 3urgefles, ^d others, Eleflors of the Town of 
Shrewfl)ury. 

Sitting Member: 
Charlton Leighton, Efq, 

Counsel 
For the Petitioners : 
Mansfield, Mr. Kenyon, 



For the Sitting Member : 
HXf Bcarcrofl^ Mr. Pavenport; 



( A6t ) 



THE 

C A S E 

Of the TOWNof 

SHREWSBURY. 



ONTuefday, the 6th of December, 1774, a 
petition of William Pulteney, Efq. was pre* 
fented to the Houfe, fetting forth ; That, at the 
Jaft eledtion of members, to ferve in Parliament for 
the town of Shrewfbury, Robert Lord Clive, in the 
kingdom of Ireland, Charlton Leighton, Efq. and 
the petitioner, were candidates^ and that the 
mayor, by admitting votes for Lord Clive and Mr, 
Leighton, which ought to have been rejected, and 
rejedting others for the petitioner which ought tQ 
have been received, had ftated a majority on the 
poll in favour of Lord Clive, and Mr. Leighton, 
and had returned them, although the petitioner 
would have had a very great majority, if juftice 
h^d be$n done to him ( i ) . 

(?) Votes, p. 25, z6. 

On 
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On Friday, the i6th of the fame month, a petN 
tion was prefented, of certain burgeffes and others, 
entitled to vote for members of Parliament for the 
town of Shrewfbury, containing (imilar allegations 
with the former, but only againft the ele6tion and 
return of Mr. Leigh ton ( i ). 
• Both thefe petitions were appointed to be takeq 
into confideration on the fame day. 

In the mean time Lord Clive's death happened 
(2), but a new writ could not iflue, while a petition 
was depending which queftioned thp legality of 
his election ; becaufe, if it Qiould turn out on the 
trial that he was not duly elefted, and that both 
Mr. Pulteney and Mr. Leighton were, then his 
death had not occafioned a vacancy. 

On Monday, the 20th of February, 1775, the 
[463] day for taking the two petitions into confidera- 
tion was altered from the 24th of that month, 
which was the day firft appointed, to the 7 th of 
March (3). 

On Monday, the 6th of March, Mr. Pulteney 
had leave to withdraw his petition (4) ; and on the 
9th, a new writ was ordered for elefting a burgefs 
in the room of Lord Clive (5). 

The only petifion, therefore, for the confiderar 
tion of the Committee, when ^hey met on Wcd- 
tiefday, the 8th of March, was that of the burgefles 



(1) Votes j p. 85,86. 

(2) 22 Nov. 1774. 

(3) Votes, p. 247, 



(4) Uii/, p. $zS. 
'(S)i^/V.p. 3SU 



and 
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and eleftors, and Mr. Leighton*s was the only clee^ 

tion complained of. 

The laft determination of the right of elcdion in 

Shrewlbury is as follows. 

9 April, 1723. Refolved, **That the right of 
elefti3 of burgeffes to ferve in Parliament for 
the borough of Shrewfbury, in the county of 

" Salop, is only in the burgeffes inhabiting in the 

faid borough, or in the fuburbs thereof, pay- [464] 

^ ing fcot and lot, and not receiving alms or 
charity (i).'* 

On the poll the numbers flood. 

For Lord Clive, 210 
For Charlton Leighton, Efq. - 178 
For William Pulteney;, Efq. - - 171 

Jf a clafs of men, who had tendered their fut 
frages, and had been rejefted by the returning 
officer, were entitled by law to vote, it was ail- 
mitted that Mr. Pulteney had a majority, and wa$ 
duly elected. 

"JThe queftior^ then, was. Whether the Com- 
mittee oyght to allow their votes. 

For the petitioners, it was contended, 

That the perfons, whofe votes had been rejedted, 
were entitled to their freedom in Shrewfbury, under 
two immemorial cuftoms, viz. 

I . That all perfons of the age of one-and- 

(i) Journ. vol. xx.p, 194,00!. !• 

twenty. 
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twenty, and who have ferved a feven years ap* 
prenticefhip to one of the trades which form foiur* 
teen ancient companies by prefcription or incorpo- 
ration in this borough, have a right to demand and 
[465] be admitted to their freedom, on paying five 
pounds, and the ufual fees. 

2. That all perfons, born within the borough, 
are, at the age of one-and-twenty, entitled, in like 
manner, to demand and be admitted to their 
freedom, on paynient of five pounds, and the ufual 
fees. 

The fa6t, that the rejected voters came under the 
dcfcription of one or the other of thofe two culloms, 
was not difputed. 

It was proved, that, more than a year before the 
eleftion, they had tendered the fees to the perfons 
whofe province it is, by the law of the place, to 
admit freemen : that they had claimed to be ad- 
mitted, and were refufed. 

It was likewife proved, that they had tendered 
their votes at the eledlion. 

But the two cuftoms were called in queftion. 

In 1 77 1, one Baxter, claiming his freedom under 
thofe cuftoms, had brought a mandamus in the 
court of King's Bench. 

On the trial of that caufe, the corporation con- 
[466] tended, that the two cuftoms, which the plaintiff 
alledged to be immeqiorial, were only introduced 
by a bye-law di 1 642, which bye-law was repealed 
in 1733. 

The plaintiff maintained, that the bye-law was 

only 
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only declaratory of the ancient cuftom, which could 
not, therefore, be aflfefted by the repeal of fuch 
bye-law. 

The jury found for the plaintiff. 

Baxter, in confequence of the judgment in his 
favour, fued out a peremptory mandamus^ and 
was admitted to his freedom. — But the corpora- 
tion, after that decifion, ftill refufed to admit the 
other perfons who claimed under the cuftoms* 

In the cafe of Baxter, they had moved for a new 
trial, which was refufed ; but, a fecond mandamus 
being obtained againft them, they moved that this 
new caufe might be tried at bar : this was granted 
by the court, and, on that occafion, the judge who 
tried the firft, faid he thought, that, on the trial, it 
had not been properly underftood. 

This fecond mandamus was depending, in the 
tourt of King's Bench, at the time of the eleftion. [467] 
It wasx tried in Michaelmas term (i), and deter- 
mined in like manner as the former; and there was 
no application for a new trial. 

On this ftate of the fafts, the counfel for the 
fitting member infifted ; That the right of the 
controverted votes, and the exiftence of the cuf- 
toms, were ftill open to the difcuffion of the Com- 
mittee ; that the two mandamufes were only con- 
clufive between the parties; and that, on the trial 
of new mandamufesy the two former verdidts, al- 
though they might have great weight as evidence, 

(i) 19 Nov. 1774. 
* would 
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would not conclude the jury. They Ai^efted> 
that, fince the lad trial, and after the four dajrs load 
clapfed which the court allows for moving for i 
new trial, they had difcovered frefli evidence, 
which if laid before the Committee, would overturn 
the cijftoms- 

The counfel for the petitioners contended^on 
the contrary ; That,- under circumftances like thofc 
[468] of the prefent cafe, two verdidts, free from all fufpi- 
cion of collufion, (the two mayors, againft whom btith 
the verdidts had been found, having continued to 
be warm partizans of the fitting members at the 
clcftion, (i), unimpeached, and not difapproved 
of by the judge, would be conclufive evidence <w/5 
the cuJiomSy even in a court of law, becaufe the par- 
ties to be bound by them, on a new mandamus^ 
would be the fame, viz. the corporation of Shrews- 
bury ; that, on two fuch verdids, a court of equity 
would make a decree to eftablifti.a. cuftom, and 
would not grant a third trial ; but-that, if this were 
otherwife, a Committee of the Houfe' of Commons 
would never fufFer two folemn verdifts, and confe- 
fcquent judgments of the only court competent 
to fuch caules, to be called in queftion before 
them. They faid that, even in the Middlefex 
cafe, nobody had ever attempted to impeach 
the verdidt finding Mr, Wilkes guilty of the 
libel., 

[469J The counfel for the fitting members cited feveral 

(i) This was not denied. 

cafe» 
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::cistfe$ where courts of law had granted new trials 
after two concordant verdids, and others, whert 
courts of equity had done the fame. But they 
were all fliown to be cafes where the judge who 
tried the caufe fignified his difapprobation of the 
verdidt; and, befides, it was faid that a verdidt 
before judgment^ when once it is fet afide, is confider- 
ed as if it had never exifted. 

On the other fide, the cafes of the duke of .Beau- 
fort, and of Manchefter Mills, were cited, among 
others. The latter came on in the duchy court 
. before Lord Kinnoul *, affifted by Lord Mansfield^ 
who faid, on that occafion, that a verdid in the 
time of Charles the Firft (which was produced 
in the caufe) was conclulive evidence of tlie 
cuftom. 

After this point had been ai^ed, and the coun- 
fel directed to withdraw, the Committee, after 
fliort deliberation, 

Refolved,'hot to admit any evidence to impeach 
the two verdids, but to conlider them as concluvfie [470] 
evidence of the cuftoms. 

The fitting member's counfel then endeavoured 
to prove. 

That the rejeded voters had not applied in the 
proper manner, and according to the eftabliflied 
ufage, to be admitted to their freedopi^ 

[• ^er, if not Lord Edg- Dougl, Rep. ofC^fes in B. R. 
cumbe ] Fide Cort v. Birk- 21 8, 
beck, B.R. H. 19 Geo. Ill, 

But 
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But it came out from the evidence^ that the 
mode of their application was regular. 
They then contended, 

That as the title of thofe men to their freedom 
was in fufpence, and under litigation in Wefbnin^ 
fter hall, when their votes were rejefted, they could 
not be of any avail as to this eleftion 5 for that, in 
inftances where the votes of men who had applied 
for their freedom and were refufed, have been al^ 
lowed, on proving their titles, the cafe liad been 
always fuch as to fatisfy the Committee, or the 
Houfe, that there was no jujl groimd for re- 
fuiing them, and that it was done by concert 
with a candidate^ and in order to affe<5): the elec- 
tion. 

[47^] The Committee, however, on the fame day 
(Wednefday, the 8th of March), informed the 
Houfe, by their Chairman, That they had deter- 
mined ^ 

That William Pulteney, Efq. was duly eleded, 
and ought to have been returned ( i)- 

(i) Votes, p. 343, 
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